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FOREWORD 


Seven studies in the field of Trade Barriers follow this brief 
introductory comment. As the titles of some of the seven studies 
suggest, the idea underlying them is a forthright analysis of the 
possibility, and means, of alleviation of state and local trade 
barriers by federal action directed to that specific end. Such an 
analysis, with concomitant recognition of the necessity of sup- 
plementing dependence upon the courts by a more unified legis- 
lative policy for any reliable guarantee of the freedom of that 
commerce which concerns more states than one, is the collective 
thesis of the entire heptad. 

Acutely mindful of the already voluminous bulk of writing in 
the field of trade barriers, the editors of these studies are fully 
aware that the devotion of a full issue of a legal periodical to 
studies in that field is to open wide the door to criticism—a 
criticism which, in the light of the exhaustive treatment afforded 
by the material already published, would be justified did the 
additional studies not contribute something more of real value 
to the field. Perhaps this contribution might be found in the 
appraisal of the efficacy of existing federal laws as combative 
measures to cope with trade barriers or, in the alternative, the 
proposal of new federal enactments to facilitate this objective. 

The writers acknowledge their indebtedness to the members of 
the Legal Subcommittee of the Interdepartmental Committee on 
Interstate Trade Barriers for their encouragement and specific 
cooperation in making available their materials and resources. 
The members of the Legal Subcommittee are as follows: Haskell 
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Donoho, United States Department of Agriculture, chairman; 
Kurt Borchardt, United States Department of Justice; Corwin 
D. Edwards, United States Department of Justice; Guerra Ever- 
ett, United States Department of Commerce; Howard C. Fed- 
derson, United States Department of Agriculture; E. G. Martin, 
United States Tariff Commission; John E. O’Neill, United States 
Department of the Treasury; A. C. Phelps, Federal Trade Com- 
mission; C. Edward Rhetts, United States Department of Labor ; 
R. W. Snow, Interstate Commerce Commission; Walter H. 
Young, Works Progress Administration. 


The opinions and conclusions reached in the following articles, 
however, are those of the individual writers alone. These con- 
clusions reveal no unanimity of opinion as to the most expeditious 
plan for federal action to attain the result sought; indeed, there 
is not complete acquiescence in the proposition that federal action 
could be effective at all, if constitutional, in some fields. But a 
résumé would be superfluous. It is hoped that these studies will 
be found useful in the analysis of these problems. 





A PORTION OF THAT IMMENSE MASS OF 
LEGISLATION 


HARRY J. BREITHAUPT, Jr. 


But the inspection laws are said to be regulations of commerce, and are 
certainly recognized in the constitution as being passed in the exercise of 
a power remaining with the States. : 

That inspection laws may have a remote and considerable influence on 
commerce will not be denied; but that a power to regulate commerce is 
the source from which the right to pass them is derived, cannot be ad- 
mitted. . . . They form a portion of that immense mass of legislation, 
which embraces everything within the territory of a State, not surrendered 
to a general government; all of which can be most advantageously exer- 
cised by the States themselves. Inspection laws, quarantine laws, health 
laws of every description, as well as laws for regulating the internal com- 
merce of a State, . . . are component parts of this mass. 

No direct general power over these objects is granted to congress; and, 
consequently, they remain subject to state legislation. If the legislative 
power of the Union can reach them, it must be for national purposes; it 
must be where the power is expressly given for a special purpose, or is 
clearly incidental to some power which is expressly given. 


Recent years have brought forth a flood of comment—economic, 
political, legal—on a national problem now firmly esconced in the 
American vocabulary as “Trade Barriers.”? Publication and circu- 
lation of a great mass of material dealing with hindrances to, and bur- 
dens upon, interstate commerce has renewed the studies of political 
economists and of constitutional lawyers, and has awakened the in- 
terest of a large part of the American public. From the initially un- 
heralded efforts of writers and scholars such as Dr. Frederick Eugene 
Melder,’ there has developed an aroused public interest which reached 
its climax in a public airing of grievances and conditions at hearings 
conducted in March 1940 by the Temporary National Economic 
Committee.* 

The principle of free and unhampered trade among the several 
states of the Union has consistently been recognized as not the least 
of the foundations upon which our national existence rests. It is an 
accepted fact that a desire to attain a freedom of interstate trade be- 


1 Chief Justice John Marshall in Gibbons v. Ogden, 9 Wheat. 1, 203, 6 L. ed. 
23, 71 (U. S. 1824). 

2 See, inter alia, the material listed in note 12, infra. A trade barrier is “an 
exact counterpart of the international situation, where each country aims to 
isolate itself economically to its advantage and to the disadvantage of other 
nations.” Oppenheim, The Nature and Extent of State Trade Barrier Legisla- 
tion, PROCEEDINGS NATIONAL CONFERENCE ON INTERSTATE TRADE BARRIERS 
(1939) 23. 

3 MELDER, STATE AND LOcAL BARRIERS TO INTERSTATE COMMERCE IN THE 
Unrtep States (University of Maine Studies, 2d Series, No. 43, 1937). 

412 VERBATIM RECORDS OF THE PROCEEDINGS OF THE T. N. E. C. (Bureau of 
National Affairs, 1940) 265. [757] 
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hind an impregnable wall of federal protection in large part under- 
lay the adoption of the FeEpERAL ConsTITUTION in 1789.5 The growth 
of a spirit of localism in the interval between the close of the Revolu- 
tionary War and the convening of the Constitutional Convention in 
Philadelphia in 1787 had bade fair to lead the fledgling Union to 
national disintegration; and such may well have been the result had 
not the power to regulate commerce been given to the Congress ° 
and the states forbidden to exact tariffs.. Thus was a free national 
market to be established, and guaranteed.® 

But the high purposes of the signers appear often to have been lost 
sight of in the passing years. Despite a hearty lip-service, on the 
part of the courts and most others, to the ideal of a free interstate 
movement of commerce, there has been allowed to grow and flourish 
a constantly mushrooming volume of state legislation and regulation 
which, whatever may have been the motive of its authors, has effected 
a kind of economic isolationism popularly compared to that common 
among the Balkan states. 


That inspection laws may have a remote and considerable in- 
fluence on commerce will not be denied. 

Not least effective among the barriers to free trade among the states 

is a vast maze of inspection legislation. From the standpoint of 

directly-felt consequence, as well as from that of widespread cover- 


age, laws grounded in the authority of the states’ police and general 
regulatory powers cause considerable discrimination against out-of- 
state producers. Enacted, in theory, for the purpose of protecting 
the health, safety, and general welfare of the states’ citizens, inspec- 
tion laws operate upon a wide variety of commodities shipped in 
interstate commerce. Their subject-matter appears to be by no means 
limited to articles or products recognized to be inherently dangerous 
or noxious, or from their nature likely to become so, to the health 
or welfare of the populace. Nowhere in the natural characteristics 
of the various commodities is there to be found an accurate index 
to the collective determination of a state legislature as to the neces- 
sity for inspection.® 

The most frequent complaints appear to have come from those 
persons adversely affected by state inspection of dairy products, nurs- 


5 FARRAND, RECORDS OF THE FEDERAL CONVENTION, vol. II, p. 308; vol. III, 
pp. 478, 547, 548; Tue Feperarist, No. XLII; Curtis, History or THE Con- 
STITUTION, vol. I, p. 502; Story oN THE CoNsTITUTION, § 259. 

6 Constitution, Art. I, §8, clause 3. 

7T Constitution, Art. I, § 10, clause 2. 

8 See Welton v. Missouri, 91 U. S. 275, 280, 23 L. ed. 347, 349 (1876). 

® Examination of the MARKETING Laws Survey, BARRIERS TO TRADE BE- 
TWEEN States (Works Progress Administration, 1939) reveals the variety of 
state inspection legislation. 
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ery stock, farm produce, and livestock and livestock products—with 
the dairy industry most chronic of all. There is good reason to believe 
that the vehemence of the dairy industry is best justified, because of 
the many phases of “milkshed” regulation, although the efforts of a 
powerful and energetic lobby may have colored the cause to some 
extent.?° 


The problem faced by interstate shippers of commodities made sub- 
ject to inspection laws is not one alone of meeting the various states’ 
requirements as to purity, quality, or specifications, oppressive though 
these may be in some instances. Were it so, the problem could be 
immediately discounted. No just complaint can be heard from pro- 
ducers or shippers who are unable to place on the interstate market 
commodities meeting a state’s requirements honestly stipulated to 
afford the desired measure of consumer protection to its citizens. 
The right of a state to fix high standards for goods intended for sale 
to, and consumption by, its citizens cannot, and should not, be de- 
bated, so long as there is no arbitrary exclusion of products, even 
though such standards are considerably higher and more rigid than 
is generally believed necessary for adequate protection.” 


No—the truly lamentable effect of inspection laws is that obtained 
when the power of police regulation is abused. Such abuse occurs 
when the raison d’etre of the inspection power, that is to say, the 


right of the people of a state to prescribe the standards for the goods 
to be used by them, is lost in a policy of discrimination against out- 
of-state products. 


As will be seen, there are limits to the permissible scope of inspec- 
tion legislation—limits which the Supreme Court has developed and 
nurtured and refined over a century and a half of litigation. With 
the limits prescribed by the Court in its long line of decisions one 
cannot find fault. Indeed, the decisions may be said to have gnawed 
away consistently at old concepts of state police power while con- 
tinuously broadening the sphere of federal regulation. But it is with 
state regulation valid enough when tested by the usual constitutional 
mold, yet grossly discriminatory when tested in the stream of com- 
merce, that observers are concerned. 

With an analysis of this discriminatory regulation—even the most 
casual survey—this article is not concerned. A wealth of descriptive 
material, as well as the factual data, is readily available to the in- 


10 MELDER, op. cit. supra note 3, chapter VII. As to expansion of the barrier 
question beyond its real significance as “a neatly veiled method of attacking state 
regulation without desiring to accept the responsibility of federal regulation,” 
see Melder, The Economics of Trade Barriers (1940) 16 Inp. L. J. 127, 131. 

11 See note 49, infra. 
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terested reader.’* Disregard for the purposes of this discussion, the 
quarantine prerogatives occasionally granted through legislative dele- 
gation to state officials or agencies to be indulged after a general 
examination, or even cursory investigation of conditions.** Disre- 
gard also the less frequent embargoes or limited interdictions of leg- 
islatures themselves, and assume the basic legislation to be valid when 
tried in the composite Supreme Court equation. There still remain 
several features of regulatory state inspection with which interstate 
merchants find it difficult or well nigh impossible to cope notwith- 
standing the par excellence of their products.’* 


The most sinister of these features is deliberate administrative 
discrimination. Acting under the authority of perfectly valid inspec- 
tion legislation reasonably directed toward the protection of health 
and general welfare, state and local officials are often induced, through 
the influence of local “pressure groups,” to discriminate actively 
against, and exclude, out-of-state products. This practice, the extent 
of which cannot be measured, may be labelled active discrimination. 


Passive discrimination, the prevalence of which is more readily 
ascertainable, exists where there is an inspection law which meets 
formal requirements for constitutional validity, but which, in prac- 
tice, refuses inspection to certain producers who desire to reach the 
controlled market. Exemplary, but not exclusively so, of this type 
of discrimination is the adoption of a milk-control policy which ex- 
cludes from the fluid market milk from dairies not certified by in- 
spectors of the place of marketing, and, at the same time, establishes 


12 TayLor, BurTis AND WaAuGH, BARRIERS TO INTERNAL TRADE IN FARM 
Propucts (Bureau of Agricultural Economics, 1939); MELDER, op. cit. supra 
note 3; MARKETING Laws Survey, BARRIERS TO TRADE BETWEEN STATES, Op. 
cit. supra note 9; Jackson, The Supreme Court and Interstate Barriers (1940) 
207 ANNALS 70; DeCourcy, STATE TRADE BARRIERS TO INTERSTATE COMMERCE 
(Comparative Law Series, U. S. Department ¢ Sonn 1939); 12 Ver- 
BATIM RECORDS OF THE PROCEEDINGS OF THE T. N. E. C., loc. cit. supra note 4; 
Burtt, DeatH BY TARIFF, PROTECTION IN STATE AND FEDERAL LEGISLATION 
(University of Chicago Press, 1938); MeELpER, AGRICULTURAL QUARANTINES 
AS TRADE Barriers, and TRADE BARRIERS AND Dairy Propucts (Council of 
State Governments, 1939), and op. cit. supra note 3. 


18 The problem of state quarantine measures as inter-state trade deterrents is 
closely akin to that of state inspection measures, but a proper analytical ap- 
proach demands that a distinction between the two be maintained. For a study 
of one phase of the quarantine barrier, see Lamm, Plant Quarantine Legislation, 
supra, page 793. Frequently litigated has been the question of animal quaran- 
tines, many of which include inspection features; and, in so far as such features 
have figured in Supreme Court opinions, they will be covered by this com- 
mentary. For an outstanding case illustrative of the type to which reference is 
ae * in the text, see Rasmussen v. Idaho, 181 U. S. 198, 21 Sup. Ct. 594, 45 

L. ed. 820 (1901). 


14 For a discussion of legislative techniques in creating inter-state trade bar- 
riers, see Note (1939) 34 ILL. L. Rev. 44. 
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milksheds beyond the boundaries of which source-inspection is simply 
not made available to prospective marketers.’® 

So much for latent discrimination in regulatory control. There is, 
in addition, a wide field of inspection legislation which may be de- 
noted patent in its discriminatory consequences, and this in statutes 
unquestionably constitutional under Supreme Court formule. This 
patent discrimination, although not necessarily discernible in the ap- 
parent terms of the statutes, manifests itself in their practical modus 
operandi, through a financial burden which is tantamount to a pro- 
tective tariff. 

Tariffs on interstate commerce are, it is true, outlawed by the 
FEDERAL CONSTITUTION ;?° but the inevitable handmaiden of nearly 
all inspection legislation is the inspection fee, or tax. Designed to 
defray the costs of inspection, or to reimburse the inspecting state 
for the expenses thereof, it is imposed directly upon the commodities 
which are subjected to inspection. The Supreme Court has consist- 
ently followed a doctrine which was succinctly summarized by Jus- 
tice Cardozo in the case of Baldwin v. Seelig, 


Imposts or duties upon commerce with other countries are 
placed by an express prohibition of the Constitution, beyond 
the power of a state, “except what may be absolutely necessary 
for executing its inspection laws.” Constitution, Art. I, § 10. 
clause 2; Woodruff v. Parham, 8 Wall. 123. Imposts and 
duties upon interstate commerce are placed beyond the power 
of a state, without the mention of an exception, by the provision 
committing commerce of that order to the power of the Con- 
gress. Constitution, Art. I, § 8, clause 3.17 


Nevertheless, it has been uniformly held that a necessary comple- 
ment of the inspection power is the power to levy a fee for that in- 
spection."* Thus it is that a state, through the enactment of inspec- 
tion laws, may tax its interstate imports to a certain extent. 


15 MELDER, loc. cit. supra note 10. Often the milkshed as a trade barrier is of 
municipal rather than state origin, but where a large metropolis is involved 
the net result is the same. A glaring example is to be found in Miller v. Wil- 
liams, 12 F. Supp. 236 (Md. 1935). Municipal (local) trade barriers, gen- 
erally, constitute a special problem. See Farha, Trade Barriers in the Local 
Sphere, supra, page 853. A frequently cited study of state dairy protectionism 
is Note (1935) 3 Geo. Wasn. L. Rev. 494. Milk control presents numerous 
other discriminatory problems outside the scope of this article. See Spencer, 
Practice and Theory of Market Exclusion Within the United States (Feb. 
1933) JouRNAL oF FARM Economics 142. 

16 Constitution, Art. I, § 10, clause 2. 

17 Baldwin v. Seelig, 294 U. S. 511, 521, 55 Sup. Ct. 497, 500, 79 L. ed. 1032, 
1037 (1935). 

18 New Mexico ex rel. McClean & Co. v. Denver & Rio Grande R. R. Co., 203 
U. S. 38, 27 Sup. Ct. 1, 51 L. ed. 78 (1906) ; see Patapsco Guano Co. v. Board 
of Agriculture, 171 U. S. 345, 354, 361, 18 Sup. Ct. 862, 865, 868, 43 L. ed. 191, 
195, 197 (1898) ; Pure Oil Co. v. Minnesota, 248 U. S. 158, 162, 39 Sup. Ct. 35, 
37, 63 L. ed. 180, 189 (1918). 
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Expense is involved in making inspections, and, where the fee 
levied bears a reasonable relation to that expense, the state is held 
not to have transgressed its authority."° So long as the amount of 
the fee is not so unreasonable and disproportionate to the services 
rendered as to constitute a challenge to the good faith of the law, 
it will be allowed to stand.” For instance, a charge does not justify 
the imputation of bad faith where it is not largely in excess of what 
is necessary to pay the cost of analysis, salaries of inspectors, cost 
of tags, etc.; but one which reimburses the state not only for in- 
spection, but also for policing and business expenses—the cost of 
correlative administration—is void, in so far as it operates upon in- 
terstate commerce.”? 

The fixing of the fee, however, is largely in the hands of the legis- 
lature ;** and the courts, displaying a reluctance to substitute their 
discretion for that of the legislators, have applied certain presump- 
tions in determining the reasonableness of the assessments. Prima 
facie an inspection fee is deemed reasonable.** If it is proved to be 
excessive, the Supreme Court has shown a tendency to apply the pe- 
culiar presumption that the legislature of the state will, when its ex- 
cessiveness becomes apparent, reduce the fee to a point where it is 
reasonable.” 

Where the inspection fee affecting goods shipped from one state 
to another goes obviously and clearly beyond the permissible propor- 
tion, it will, of course, pass into the revenue-raising category of state 
legislation, and, while this does not, of itself, invalidate the statutes, 
they must then meet the established precedents for testing the con- 
stitutional validity of tax measures which affect interstate commerce, 
or be struck down.”* This being true, and it being borne in mind 


19 Savage v. Jones, 225 U. S. 501, 32 Sup. Ct. 715, 56 L. ed. 1182 (1912) ; 
cf. Standard Stock Food Co. v. Wright, 225 U. S. 540, 32 Sup. Ct. 784, 56 L. 
ed. 1197 (1912). 

20 Patapsco Guano Co. v. Board of Agriculture; New Mexico ex rel. Mc- 
Clean & Co. v. Denver & Rio Grande R. R. Co., both supra note 18; Red “C” 
pd ree v. Board of Agriculture, 222 U. S. 380, 32 Sup. Ct. 152, 56 L. ed. 

21 Patapsco Guano Co. v. Board of Agriculture, supra note 18. 

(1914) E. Foote & Co. v. Stanley, 232 U. S. 494, 34 Sup. Ct. 377, 58 L. ed. 698 

23 See New Mexico ex rel. McClean & Co. v. Denver & Rio Grande R. R. 
oo. supra note 18 at 55; and D. E. Foote & Co. v. Stanley, supra note 22 at 


24 See Red “C” Oil Mfg. Co. v. Board of Agriculture, supra note 20 at 393; 
and Pure Oil Co. v. Minnesota, supra note 18 at 162. 

25 Patapsco Guano Co. v. Board of Agriculture, supra note 18; Red “C” 
Oil Mfg. Co. v. Board of Agriculture, supra note 20; D. E. Foote & Co. v. 
Stanley, supra note 22. 

26 Standard Oil Co. v. Graves, 249 U. S. 389, 39 Sup. Ct. 320, 63 L. ed. 662 
(1919); Phipps v. Cleveland Refining Co., 261 U. S. 449, 43 Sup. Ct. 418, 67 
L. ed. 739 (1923). But cf. Texas Co. v. Brown, 258 U. S. 466, 42 Sup. Ct. 375, 
66 L. ed. 721 (1922). The power of taxation may be more limited than the 
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that, in general, a state is forbidden to demand more of products 
from without the state than it does of its own, it may not be apparent 
at first glance how it is that the inspection fee can be used as a weapon 
for protection of local interests. But a look at the practical effects of 
the statutes is illuminating.** 

Consider dairy inspection.** A state may require that dairy prod- 
ucts be excluded from its markets unless originating at dairies in- 
spected and certified by officials in its employ—at the expense of the 
producer. A noticeable tariff wall appears, and grows as the distance 
from the focal point of the milkshed to the dairy increases, because 
of the proportionately greater expenses of the officials on their in- 
spection missions. The tariff differential mounts even higher if (as 
is sometimes the case) gratuitous inspection is made within the limits 
of a prescribed milkshed, and may reach dizzy heights if the state of 


power to enact inspection laws. General Oil Co. v. Crain, 209 U. S. 211, 231, 
28 Sup. Ct. 475, 482, 52 L. ed. 754, 766 (1908). The case of Askren v. Conti- 
nental Oil Co., 252 U. S. 444, 40 Sup. Ct. 355, 64 L. ed. 654 (1920), enjoining 
the collection of a fee in excess of inspection costs on gasoline brought into the 
state in tank cars, or in original packages, and so sold as a privilege tax, and 
beyond the state taxing power, was finally disposed of by the decision in Bow- 
man y. Continental Oil Co., 256 U. S. 642, 41 Sup. Ct. 606, 65 L. ed. 1139 (1921) 
on the “separability” rule laid down in Ratterman v. Western Union Telegraph 
Co., 127 U. S. 411, 8 Sup. Ct. 1127, 32 L. ed. 229 (1888), where it was held 
that a single tax, assessed by a state upon the receipts of a telegraph company 
derived partly from interstate commerce and partly from commerce within the 
state, but returned and assessed in gross and without separation or apportion- 
ment, was, so far as levied upon receipts from commerce wholly within the state, 
valid, but was, so far as levied upon receipts derived from interstate commerce, 
void. The line of taxation cases which arose under the Wilson Act of August 
8, 1890, 26 Stat. 313 (1890), 27 U. S. C. $121 (1934), must be distinguished, 
for there the products affected were, by the declaration and intent of Congress, 
not articles of interstate commerce. For this distinction see Pabst Brewing Co. 
v. Crenshaw, 198 U. S. 17, 25 Sup. Ct. 552, 49 L. ed. 925 (1905). Similarly 
excepted from the ordinary immunities of commodities shipped interstate are 
oleomargarine (32 Stat. 193 (1902), 21 U. S. C. §25 (1934) ), and prison-made 
goods (45 Stat. 1084 (1929), 49 U. S. C. § 60 (1934)). For a recent case giv- 
ing an excellent general discussion on the validity of all phases of state taxes 
affecting interstate commerce see the opinion of Justice Stone in McGoldrick 
v. Berwind-White Coal Mining Co., 309 U. S. 33, 60 Sup. Ct. 388, 84 L. ed. 
565 (1940), particularly note 10 (tracing development of the “original package” 
doctrine) and note 2 (showing that, despite mechanical or artificial distinctions, 
the decisions are predicated on practical judgment as to the likelihood of the 
tax being used to place interstate commerce at a competitive disadvantage). The 
implications of the case, in so far as it bears upon the problems at hand, are 
discussed in Tocker, Trade Barriers (1940) 18 Tex. L. Rev. 274 at 290. 

27 While a state may not discriminate against out-of-state goods by requiring 
that they meet a higher standard than that set for its own goods, it has been 
held that a difference in treatment may be justified, the circumstances of a par- 
ticular case negativing apparent discrimination. See Hale v. Bimco Trading, 
Inc., 306 U. S. 375, 380, 59 Sup. Ct. 526, 528, 83 L. ed. 771, 776 (1939). 
was thus in Turner v. Maryland, 107 U. S. 38, 2 Sup. Ct. 44, 27 L. ed. 370 
(1883) ; and New Mexico ex rel. McClean & Co. v. Denver & Rio Grande R. R. 
Co., supra note 18. 


28 Most of the illustrative material relative to dairy and dairy-product in- 
spection which follows is derived from MELDER, 7 cit. supra note 10; Burtis, 


Barriers and the Milk Industry (1940) 16 Inv. L. J. 191; and Note (1939) 
25 Va. L. Rev. 954. 
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source also exacts an inspection fee from the dairyman. Even where 
the state of destination accepts the source-inspection of another state, 
it may require that dairy products from without the state be inspected 
upon arrival in its markets, with the out-of-state producer bearing 
the expense. The effect of a protective tariff is achieved in this 
way too, since a state can legitimately insist upon such inspection 
even though it exempts from further inspection the products of its 
own licensed dairies. Here again there is the likelihood of a pro- 
hibitively burdensome double tax on the out-of-state producer, par- 
ticularly if the state of production assesses more than a nominal fee 
at source. 


But that a power to regulate commerce is the source from 
which the right to pass them is derived, cannot be admitted. 

The aspects of the inspection fee discussed so far presuppose the 
inspection itself to be a valid one, as imposed upon articles of inter- 
state commerce. If the inspection itself is invalid, a fortiori any 
duty imposed to cover the expenses of that inspection is also invalid. 
To what extent, then, may a state validly exert its police and gen- 
eral regulatory powers with respect to the inspection of interstate 
wares? The answer must be couched in terms of general relativity. 
It is a thin line that separates the states’ police power from the field 
committed by the ConsTiTtuTION to Congress, and the courts must 
guard vigilantly to prevent needless intrusion.” 

While maintaining a policy of liberality in saving unto the states 
their inherent sovereign powers of police regulation, the Supreme 
Court has found it necessary, over the years, to limit the range of 
those powers. Theoretically, any restrictions arising out of the tax- 
ing power or the police power of a state which have the effect of 
establishing an economic barrier against extra-state competition are 
unconstitutional : 


Restrictions so contrived are an unreasonable clog upon the 
mobility of commerce. They set up what is equivalent to a 
rampart of customs duties designed to neutralize advantages be- 
longing to the place of origin. They are thus hostile in concep- 
tion as well as burdensome in result.*° 


Obviously so dogmatic a doctrine is often impossible of strict ap- 
plication consistently with the recognized right of a state to promul- 
gate reasonable inspection laws; and yet such a pronouncement ap- 
pears to have been necessary. The venerable distinction between 


29 See Hannibal & St. J. R. R. Co. v. Husen, 95 U. S. 465, 474, 24 L. ed. 527, 
531 (1878); and Smith v. Alabama, 124 U. S. 465, 473, 8 Sup. Ct. 564, 566, 
31 L. ed. 508, 510 (1888). 

30 Baldwin v. Seelig, supra note 17 at 527. 
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direct and indirect burdens, while historically convenient from the 
standpoint of stare decisis, is of little practical value in determining 
the validity of a statute alleged to constitute an unreasonable obstruc- 
tion to interstate trade. Such a distinction is particularly irrelevant 
when applied to a case where the clear legislative intent is the miti- 
gation of competitive tendencies between the states. 

State enactments which have as their avowed purpose the regula- 
tion of interstate commerce are, quite naturally, felled with scant 
consideration.** Calling a law an “inspection law” does not make 
it so;** and, rightfully enough, the courts have declared themselves 
to be bound neither by the language of an impugned statute nor by 
the expressed legislative intent, but have insisted upon carefully dis- 
secting the laws, analyzing them, and determining their purposes from 
their natural and reasonable effects.** The decisions have been con- 
sistent in holding that any attempt under the guise of inspection 
legislation to discriminate in active fashion against the products or 
industries of sister states is an unlawful interference with interstate 
commerce, and void on that account.** The principles supporting 


1 Although dealing with a Florida “inspection” statute directed specifically 
to the regulation of foreign, rather than interstate, commerce, the case of Hale 
v. Bimco Trading, Inc., supra note 27, is valuable as demonstrative of the 
Court’s current notions. Mr. Justice F rankfurter’s reference to the inspection 
fee as sixty times the actual cost of inspection has been seized upon as a pos- 
sible ageng a for the proposition that the amount of an inspection fee, if ex- 
cessive, may be subjected to judicial review under a “proper” a of 
the due process clause. See Tocker, Trade Barriers (1940) 18 Tex. L. Rev. 
274, at 288. In so far asa combined inspection and revenue law operates upon 
commodities which “have passed out of interstate commerce and have come to 
rest within the State and become a part of the general mass of property or have 
become the subject of domestic commerce,” the eventuation of such a wishful 
prediction appears to be foreclosed by the line of Fourteenth Amendment cases 
represented by Texas Co. y. Brown, supra p. 762 (“That it —- - 
tion with revenue-raising is not a valid objection from the standpo the 
Fourteenth Amendment. Gundling v. Chicago, 177 U. S. 183, 189.” i °479), 
and in so far as the twofold law operates upon goods moving in interstate com- 
merce, the elasticity of commerce clause precedents seems to afford sufficient 
protection. See supra note 

32 People v. Compagnie Generale Toeeeiean, 107 U. S. 59, 2 Sup. Ct. 87, 
27 L. ed. 383 (1883); Scott v. Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 L. ed. 
632 (1897); see Bowman v. Chicago & AAR R. Co., 125 U. S. 465, 
493, & Sup. Ct. 689, 703, 31 L. ed. 500, 710 (1888). A definition of valid in- 
spection legislation would be difficult to formulate. As to the essential features 
of an inspection law, the cases have, Rig ex followed the —— 
tory material in Turner Vv. Maryland, 107 U. S. 38, 2 Sup. Ct. 44, 27 L 
370 Aya based, in large part, on the dictum in Gibbons v. Ogden, ane a 
3. law ... must at least provide for some inspection of the article to justif 
its mf. an inspection law.” Vance v. W. A. Vandercook Co., 170 u. & 438 
456, 18 Sup. Ct. 674, 681, 42 L. ed. 1100, 1107 (1898). 

83 Hannibal & St. J. R. R. Co. v. Husen, ay note 29; Minnesota v. Barber, 
136 U. S. 313, 10 Sup. Ct. 862, 34 L. 5 (1890) ; Standard Oil Co. v. 
Graves, —~ note 26; see Mugler v. Kansas, 123 U. S. 623, 661, 8 Sup. Ct. 
273, 297, 31 L. ed. 205, 210 (1887) ; —_ v. Kansas, 209 U. S. 251, 256, 28 
Sup. Ct. 485, 486, 52 L. ed. 778, 781 (1908 

34 The unequivocal opinion in Brimmer v. Rebman, 138 U. S. 78, 11 Sup. Ct. 
213, 34 L. ed. 862 (1891) bespeaks the inflexible rule applied throughout the 
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valid police regulation have no application where the state goes be- 
yond the exercise of its legitimate authority, and undertakes to regu- 
late interstate commerce by imposing burdens upon it.*® 

Obviously discriminatory, and hence invalid, is an inspection law 
so drafted that for an out-of-state producer to meet its requirements 
is physically impossible.** Likewise discriminatory, and also invalid, 
is any attempt to burden the interstate movement of products be- 
cause of their origin, since no state is permitted to make discrimina- 
tions against the products or industries of other states in favor of 
the products and industries of its own or other states.**7 Ordinarily 
in such a case, the focal point of attack upon the statute is the in- 
spection tax; but if the inspection is required of, and the tax levied 
on, imported products only, with no provision at all for comparable 
inspection of domestic products, this alone is ordinarily sufficient to 
invalidate the measure, even though there is no question as to the 
reasonableness of the fee in so far as it relates to the cost of making 
the inspection.** 

In fine, no state may interfere with transportation into or through 
its borders beyond what is absolutely necessary for its self-protec- 
tion, for while it may enact inspection laws directed towards the pro- 
motion of health, morals, safety, and domestic order, such expressions 
of the police power are delimited by the commerce power confided 


Court’s og See The Minnesota Rate Cases, 230 U. S. 352, 400, 33 Sup. 


Ct. 729, 740, 57 L. ed. 1511, 1541 (1913). 


35 See Lemke v. Farmers’ Grain Co., 258 U. S. 50, 58, 42 Sup. Ct. 244, 247, 
66 L. ed. 458, 464 (1922). 

36 Minnesota v. Barber, supra note 33, and Brimmer vy. Rebman, supra note 
34 (practical operation of statutes such as to exclude all meats not locally pro- 
duced). It is no justification for such laws that prima facie they operate alike 
upon in-state and out-of-state producers. (“A burden imposed by a state upon 
interstate commerce is not to be sustained simply because the statute imposing 
it applies alike to the people of all the states including the people of the state 
enacting such statute.” Scott v. Donald, supra note 32 at 98.) As in the 
cases cited in note 33, supra, the law’s suppressive consequences will be deduced 
from its effective operation, and not from the legislative recital, etc., alone. 
Upon the question of the basic constitutionality of a requirement of source- 
inspection by state-of-destination officials, there appear to be two schools of 
thought, based, on the one hand, upon the suggestion in Minnesota v. Barber, 
supra, that a state may not require inspection by its own officials unless it 
provides for their availability to those who seek inspection, and, on the other, 

nm the sanction given in Reid v. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 
L. ed. 108 (1902), to a state statute requiring extra-state producers to se- 
cure inspection by inspectors of the state of marketing. 

87 Ward v. Maryland, 12 Wall. 418, 20 L. ed. 449 (U.S. 1871) ; Welton v. Mis- 
souri, supra note 8; Hannibal & St. J. R. R. Co. v. Husen, supra note 29; Guy 
v. Baltimore, 100 U. S. 434, 25 L. ed. 743 (1880); Walling v. Michigan, 116 
U. S. 466, 6 Sup. Ct. 454, 29 L. ed. 691 (1886); Brimmer v. Rebman, supra 
note 34; Voight v. Wright, 141 U. S. 62, 11 Sup. Ct. 855, 35 L. ed. 638 (1891) ; 
Deel & Son Co. v. Memphis, 208 U. S. 113, 28 Sup. Ct. 247, 52 L. ed. 413 


88 In Voight v. Wright, supra note 37, for example, no issue as to the reason- 
ableness of a charge of 2¢ per barrel "for inspecting flour was raised. 
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exclusively to Congress by the FepERaL CoNsTITUTION. Indeed, 
honest efforts of a state to protect its population through inspection 
legislation reasonably directed to reasonable ends may run afoul of 
implied constitutional limitations.** 

All who possess conversational acquaintance with the fundamentals 
of constitutional jurisprudence are familiar with the doctrine of the 
powers: exclusive and concurrent, enumerated and reserved. Where 
there is an out-and-out discriminatory attempt on the part of a state, 
a field of exclusive power is transgressed and, as has been noted, 
the statute fails. A legitimate expression of a state’s inspection power 
tends to gravitate toward the field of concurrent authority. It is not 
a truly concurrent field, however, for when conflict arises, the police 
power must yield to the commerce power, the dominance of the gen- 
eral government in that sphere being paramount.*®? When Congress, 
by exercise of the commerce power, occupies the field of legislation 
over a particular object, state laws with respect thereto are invali- 
dated, the exclusiveness of the federal power operating, ipso facto, 
to supersede existing state legislation. There need not always be 
actual conflict between state and federal regulation to invalidate the 
former, since partial coverage of a particular phase of interstate com- 
merce by Congress may be indicative of an intent to make such par- 
tial control exclusive, no matter how desirable further state regulation 
may appear to be.*? 


39 “We cheerfully concede that the law in question was passed in the bona 
fide exercise of the police power. We disclaim any imputation to the law- 
makers of South Carolina of a design, under the guise of domestic regulation, 
to interfere with the rights and privileges of either her own citizens or those 
of her sister States, which are secured to them by the Constitution and laws 
of the United States. 

“But, as we have had more than one occasion to observe, our willingness to 
believe that this statute was enacted in good faith, and to protect the people of 
the State . . ., cannot control the final determination whether the statute, in some 
of its provisions, is not repugnant to the Constitution of the United States.” 
Scott v. Donald, supra note 32 at 91. 


40 As was said in Smith v. Alabama, supra note 29 at 473: 


“The grant of power to Congress in the Constitution to regulate com- 
merce with foreign nations and among the several States, it is conceded, 
is paramount over all legislative powers which, in consequence of not hay- 
ing been granted to Congress, are reserved to the States. It follows that 
any legislation of a State, although in pursuance of an acknowledged power 
reserved to it, which conflicts with the actual exercise of the power of Con- 
gress over the subject of commerce, must give way before the supremacy 
of the national authority.” 


1 Decisions of the Supreme Court on this point are difficult to reconcile. An 
early statement of the concept may be found in Prigg v. Commonwealth of 
Pennsylvania, 16 Peters 539, 617, 10 L. ed. 1060, 1090 (U. S. 1842), but it does 
not appear to have been consistently followed. Contrast the decision in Oregon- 
Washington R. R. & N. Co. v. Washington, 270 U. S. 87, 46 Sup. Ct. 279, 70 
L. ed. 482 (1926), and the prediction in Reid v. Colorado, supra note 36 at 146, 
with the later holding in Mintz v. Baldwin, 289 U. S. 346, 53 Sup. Ct. 611, 77 
L. ed. 1245 (1933). Contrast, also, McDermott v. Wisconsin, 228 U. S. 115, 

2 
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When Congress has not acted at all, the facts of each case are de- 
terminative of the question whether there has thereby been indicated 
an intention to leave the subject free of all control, or open to state 
regulation.** In no event, obviously, can the states exercise more 
than indirect and incidental control over interstate commerce, but, 
further, there are fields in which state action, even though subjec- 
tively reasonable and non-discriminatory, is prohibited despite a ~ 
dearth of federal legislation. Where the subject of proposed control 
is in its nature national, or admits of only one system of uniform 
regulation, no authorization for assumption of regulatory powers by 
the states can be implied from the mere silence of Congress. The 
inaction of the general government in prescribing rules to govern 
interstate commerce is the equivalent of a declared policy to save 
such commerce free from any restrictions.** 

Hence, even if an inspection law successfully runs the gauntlet of 
primary constitutional tests, it must still meet three possible chal- 
lenges under the commerce clause. It may be invalidated as unau- 
thorized regulation if, in the determination of the court, it concerns 
a subject requiring national uniformity, conflicts with a federal stat- 
ute, or if Congress has indicated by partial action over the same 
general subject-matter that its enactments are intended to be the sole 
regulation.** The essence of the problem, in each instance, lies in 
the often difficult determination whether a state inspection law re- 
mains within reasonable exercise of the police power, or extends un- 
reasonably into the federal commerce power. It must be borne in 
mind, however, that the basic range of the police power is subject to 
encroachment by federal control under the authority of the commerce 
clause and that the breadth of federal policy in this respect can in no 
wise be accurately measured by the yardstick of affirmative expres- 
sion. The root of the problem, in each instance, lies in the acknowl- 
edged constitutional concept that the power of a state to enforce 
reasonable and non-discriminatory police regulations is as clear-cut 
and well defined as that of the Federal government to control inter- 


33 Sup. Ct. 431, 57 L. ed. 754 (1913), with the two earlier cases of Savage v. 
Jones, 225 U. S. 501, 32 Sup. Ct. 715, 56 L. ed. 1182 (1912), and Standard 
Stock Food Co. v. Wright, 225 U. S. 540, 32 Sup. Ct. 784, 56 L. ed. 1197 
(1912). The apparent inconsistencies can probably be explained away best by 
assuming the doctrine itself to be inherently sound, but the Court reluctant 
to apply it and thus invalidate otherwise acceptable state legislation. See infra 
p. 772. 

42 See Bowman v. Chicago & Northwestern R. Co., supra note 32 at 483. 

48 Welton v. Missouri, supra note 8; Bowman v. Chicago & Northwestern R. 
Co., supra note 32; Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 L. ed. 
128 (1890) ; see Smith v. Alabama, supra note 29, at 473. 

44 These principles, first asserted in THe Feperaist, are adequately sup- 
ported by numerous cases. 
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state commerce, and that both powers may, without objection, operate 
upon the same subject.*® 


They form a portion of that immense mass of legislation, which 
embraces everything within the territory of a state, not surren- 
dered to a general government. 


Abuse by a state of its police prerogatives leads to invalidation 
of the statute through which such abuse is manifested, but, by the 
very terms of the hypothesis, certain prerogatives relating to inter- 
nal police are possessed by the states. Complete, unqualified, and 
exclusive police power within its territorial jurisdiction is inherent 
in every sovereignty, and the release to Congress, under the ConsrTi- 
TUTION, of the power to regulate interstate commerce, while circum- 
scribing the operation of that police power, did not involve its sur- 
render by the states.*® 

The freedom of movement guaranteed that commerce which affects 
more states than one does not of necessity preclude the enactment 
and enforcement of state laws whose direct and substantial tendency 
is the promotion of the public safety and welfare or the protection 
of the public from fraud and imposition, even though those laws may 
require the inspection of goods which are, when inspected, moving 
in the stream of interstate commerce.*? Moreover, so long as there 
is provided a reasonable method by which inspection can be had, the 
state need bear neither the expenses thereof nor the burden of ad- 
ministration.*® 

With respect to what commodities require inspection, and what 
standards are to be met by those commodities, the judgment of the 
state legislature will not be lightly upset, for a statute is not to be 
invalidated simply because in the opinion of the court it does not 
accord with sound policy.*® It is enough that the safeguard be deemed 

45 See infra p. 772. 

46 See New York v. Miln, 11 Peters 102, 139, 9 L. ed. 648, 662 (1837); Han- 
nibal & St. J. R. R. Co. v. Husen, supra note 29, at 470; Patterson v. Ken- 
tucky, 97 U. S. 501, 505, 24 L. ed. 1115, 1117 (1879) ; Plumley v. Massa- 
chusetts, 155 U. S. 461, 471, 15 Sup. Ct. 154, 158, 39 L. ed. 223, 227 (1894). 
Neither did the adoption of the Fourteenth Amendment—“broad and compre- 
hensive as it is”—result in a surrender of the police powers. Mugler v. Kansas, 
supra note 33. And the rights of a patentee must be enjoyed in subordination 
to the proper exercise of a state’s police power. Patterson v. Kentucky, supra; 
Webber v. Virginia, 103 U. S. 344, 26 Ae Me 565 (1881). 

47 Pure Oil Co. v. Minnesota, 248 U 158, 39 Sup. Ct. 35, 63 L. ed. 180 
(1918). The court appears to have 4, quite ‘liberal in its treatment of cases 
dealing with the inspection of combustibles. See also Patterson v. Kentucky, 
supra note 46; Waters-Pierce Oil Co. v. Deselms, 212 U. S. 159, 29 Sup. Ct. 
270, 53 L. ed. 453 (1909) ; Red “C” Oil Mfg. Co. v. Board of Agriculture, 222 
U. S. 380, 32 Sup. Ct. 152, 56 L. ed. 240 (1912). 

48 Cf. Reid v. Colorado; Asbell v. Kansas, both supra note 36; Mintz v. 
Baldwin, supra note 41 


49 Red “C” Oil Mfg. Co. v. Board of Agriculture, supra note 47; see Patter- 
son v. Kentucky, supra note 46 at 504; Waters-Pierce Oil Co. v. Deselms, 
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necessary and that, generally speaking, it be applied with equality to 
in-state as well as out-of-state products.°° The inspection power is 
by no means limited to things recognized as intrinsically dangerous, 
but includes virtually anything found by a state’s lawmakers to re- 
quire regulatory inspection.** Furthermore, this general requirement 
that no higher standards may be fixed for extra-state products than 
for those produced within the state is not violated by a requirement 
that certain commodities be inspected, although there are no such 
articles of in-state production where all such commodities necessarily 
have been brought in from other states.*? 

That inspection laws cumber interstate commerce cannot be denied ; 
and that pragmatic use of the police power in which they are grounded 
may enable a state to place itself in a position of modified economic 
isolation is clear. The “formulas and catchwords” ** which Justice 
Cardozo condemned redeem the constitutionality of many a statute 
asserted to be an illegitimate exercise of the inspection power, for, 
in the absence of the assumption by Congress of legislative control 
of the subject, the police power may ordinarily be invoked to justify 
any local police regulation which is “reasonable” in its requirements 
and has a “real” relation to the protection of the people of the state, 
despite an indirect or incidental effect upon interstate commerce.” 


supra note 47 at 174; cf. Hebe Co. v. Shaw, 248 U. S. 297, 303, 39 Sup. Ct. 


125, 126, 63 L. ed. 255, 259 (1919). But a state may not effect total exclusion 
of a known article of commerce. Hannibal & St. J. R. R. Co. v. Husen, supra 
note 29; Vance v. W. A. Vandercook Co., supra note 32; Schollenberger v. 
Pennsylvania, 171 U. S. 1, 18 Sup. Ct. 757, 43 L. ed. 49 (1898); Oklahoma v. 
Kansas Natural Gas Co., 221 U. S. 229, 31 Sup. Ct. 564, 55 L. ed. 716 (1911) ; 
L. & N. R. R. Co. v. Cook Brewing Co., 223 U. S. 70, 32 Sup. Ct. 189, 56 L. ed. 
355 (1912); Weaver v. Palmer Brothers Co., 270 U. S. 402, 46 Sup. Ct. 320, 
70 L. ed. 654 (1926) (“The constitutional guaranties may not be made to yield 
to mere convenience.”); see Bowman v. Chicago & Northwestern R. Co., 
supra note 32 at 499. A state may prohibit the sale, however, once the com- 
modity is a part of domestic commerce. Plumley v. Massachusetts, supra note 
46 (oleomargarine). For an analysis of the oleomargarine cases from the 
standpoint of trade barriers, see Behn, Oleomargarine Taxes and Magnano Co. 
v. Hamilton, supra, page 837. Articles which, because of their noxious condi- 
tion, etc., are unmerchantable are not legitimate subjects of trade and com- 
merce, of course, and may be subjected to total exclusion by a State. See 
Bowman v. Chicago & Northwestern R. Co., supra note 32 at 489; Leisy v. 
Hardin, 135 U. S. 100, 113, 10 Sup. Ct. 681, 685, 34 L. ed. 128, 134 (1890). 

50 But see note 36, supra. 

51 See note 49, supra. 

52 Askren vy. Continental Oil Co.; Texas Co. v. Brown, both supra note 26. 

58 “What is ultimate is the principle that one state in its dealings with another 
may not place itself in a position of economic isolation. Formulas and catch- 
words are subordinate to this overmastering requirement.” Baldwin v. Seelig, 
supra note 17 at 527. 

54 Savage v. Jones, 225 U. S. 501, 32 Sup. Ct. 715, 56 L. ed. 1182 (1912) 
(and the cases therein cited); see Missouri, K. & T. R. Co. v. Haber, 169 
U. S. 613, 626, 18 Sup. Ct. 488, 493, 42 L. ed. 878, 883 (1898); Asbell v. Kan- 
sas, supra note 33 at 255; The Minnesota Rate Cases, supra note 34 at 402, 
408; Sligh v. Kirkwood, 237 U. S. 52, 60, 35 Sup. Ct. 501, 503, 59 L. ed. 835, 
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Such an indirect or incidental effect upon interstate commerce can 
often be quite an encumbrance, however, particularly when, as is 
permissible under some circumstances, the inspection laws embody 
features the consequence of which is to differentiate between articles 
moving in interstate commerce and those not so moving, imposing 
a greater burden upon the former.*® 

Even though the subject of regulation is potentially within the 
sphere of federal legislation, state laws with respect thereto that do 
not directly contravene the FEDERAL CONSTITUTION are valid until 
Congress intervenes, for it is not the mere grant of a power to 
Congress, but the exercise of that power that precludes its exercise 
on the part of the states.°* This means that where the subject is 
local in nature and there is no open attempt to regulate interstate com- 
merce, a state regulation indirectly affecting but not directly burden- 
ing that commerce may stand at least until such time as possession 
of the field is taken by Congress through the adoption of inconsistent 
federal legislation.** 


838 (1915); cf. Sherlock v. Alling, 93 U. S. 99, 103, 23 L. ed. 819, 820 (1876) : 
Hygrade Provision Co. v. Sherman, 266 U. S. 497, 503, 45 Sup. Ct. 141, 143, 
69 L. ed. 402, 408 (1925). Many cases are collected in Gavit, Tue Commerce 
Cause (1932) § 142, 144-149. 

55 See note 27, supra. 


56 Missouri, K. & T. R. Co. v. Haber, supra note 54; see Bowman v. Chicago 
& Northwestern R. Co., supra note 32; cf. Smith v. St. Louis & Southwestern 
R. Co., 181 U. S. 248, 21 Sup. Ct. 603, 45 L. ed. 847 (1901). See supra p. 768. 
A good collection of cases appears in note 5 of Mr. Justice Stone’s opinion 
in South Carolina State Highway Department v. Barnwell Brothers, Inc., 
303 U. S. 177, 188, 58 Sup. Ct. 510, 515, 82 L. ed. 734, 740 (1938). 


57 Mintz v. Baldwin, supra note 41; see Cooley v. Board of Wardens, 12 
How. 299, 320, 13 L. ed. 996, 1005 (U. S. 1851). But cf. Oregon-Washington 
R. R. & N. Co. v. Washington, supra note 41. 


58In The Minnesota Rate Cases, supra note 34, Mr. Justice Hughes, after 
discussing at length the limitations upon a state’s power to control interstate 
commerce, said (p. 402): 

“But within these limitations there necessarily remains to the States, 
until Congress acts, a wide range for the permissible exercise of power 
appropriate to their territorial jurisdiction although interstate commerce 
may be affected. . . . Our system of government is a practical adjust- 
ment by which the National authority as conferred by the Constitution is 
maintained in its full scope without unnecessary loss of local efficiency. 
Where the subject is peculiarly one of local concern, and from its nature be- 
longs to the class with which the State appropriately deals in making rea- 
sonable provision for local needs, it cannot be regarded as left to the 
unrestrained will of individuals because Congress has not acted, although 
it may have such a relation to interstate commerce as to be within the 
reach of the Federal power. In such case, Congress must be the judge of 
the necessity of Federal action.” 


And, writing & state laws that fall within the scope of that thesis, he 
continues (p. 408) : 


“State inspection laws and statutes designed to safeguard the inhabit- 
ants of a State from fraud and imposition are valid when reasonable in 
their requirements and not in conflict with Federal rules, although they may 
affect interstate commerce in their relation to articles prepared for export 
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When Congress legislates under authority of the commerce clause, 
its purpose to supersede or exclude state action must appear definitely, 
else state regulation consistent with the federal law will not be nulli- 
fied. Since state and federal legislation may, and often do, bear upon 
the same subject-matter and subsist concurrently if the underlying 
purposes of control are different,®°*® no intention to supersede the 
exercise by a state of its police power will be implied unless a fair 
interpretation of the act of Congress brings it into actual conflict 
with the law of the state,°° particularly where the Federal govern- 
ment has seen fit to circumscribe its regulation and occupy only a 
limited field.*t Unless the repugnance is so positive and direct that 
the two cannot be reconciled or stand together, an act of Congress 
passed in execution of a clear constitutional power is not inconsistent 
with a state law enacted in execution of a reserved power of the 
state. As a matter of fact, so long as the state acts within the 
legitimate scope of its power, it may utilize means of control identi- 
cally the same as those adopted by the Federal government to attain 
its end. 


or by including incidentally those brought into the State and held for sale 
in the original imported packages.” 
See the cases cited in note 54, supra. 

59 See Gibbons v. Ogden, supra note 1, at 204. Quaere, whether the “under- 
lying purposes of control” need, after all, be different? Clearly they need not 
be where the federal law contains a “saving clause.” Cf. Merchants Exchange 
of St. Louis v. Missouri, 248 U. S. 365, 39 Sup. Ct. 114, 63 L. ed. 300 (1919); 
Carey v. South Dakota, 250 U. S. 118, 39 Sup. Ct. 403, 63 L. ed. 886 (1919) ; 
Hartford Accident & Indemnity Co. v. Illinois, 298 U. S. 155, 56 Sup. Ct. 
685, 80 L. ed. 1099 (1936). Representative of such clauses are the provisions 
of 44 Stat. 1103 (1927), 21 U. S. C. §148 (milk and cream); 44 Stat. 1355 
(1927), 7 U. S. C. § 496 (farm produce in interstate commerce); 48 Stat. 
85 (1933), 15 U. S. C. §77r (Securities Act of 1933); 50 Stat. 88 (1937), 15 
U. S. C. § 841 (Bituminous Coal Act of 1937). 

60 Reid v. Colorado, supra note 36; Asbell v. Kansas, supra note 33; Mis- 
souri, K. & T. R. Co. v. Haber, supra note 54 semble; see Crossman v. Lurman, 
192 U. S. 189, 24 Sup. Ct. 234, 48 L. ed. 401 (1904); cf. Sligh v. Kirkwood, 
supra note 54; Merchants Exchange of St. Louis v. Missouri, supra note 59; 
Corn Products Refining Co. v. Eddy, 249 U. S. 427, 39 Sup. Ct. 325, 63 L. ed. 
689 (1919); Carey v. South Dakota, supra note 59: Mintz v. Baldwin, supra 
note 41; Hartford Accident & Indemnity Co. v. Illinois, supra note 59. But 
cf. Lemke v. Farmers’ Grain Co., supra note 35. 

61 Savage v. Jones, supra note 54; Standard Stock Food Co. v. Wright, 
225 U. S. 540, 32 Sup. Ct. 784, 56 L. ed. 1197 (1912) semble. But cf. McDer- 
mott v. Wisconsin, supra note 41. The line of circumvallation will be fixed, 
however, to include all that which must be implied from the entire scheme of 
the federal law to give it the effect intended. Savage v. Jones, supra, at 533. 

62It was early recognized that in the application of the principle of the 
supremacy of an act of Congress in a case where the state law is but the 
exercise of a reserved power, the repugnance or conflict should be direct and 
positive, so that the two acts could not be reconciled or consistently stand to- 
gether, and also, that the act of Congress should have been passed in the 
exercise of a clear power under the Constitution. See Sinnot v. The Com- 
missioners of Pilotage of Mobile, 22 How. 227, 243, 16 L. ed. 243, 247 (U. S. 
1859). 
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If the legislative power of the Union can reach them, tt must 
be for national purposes; it must be where the power is ex- 
pressly given for a special purpose, or is clearly incidental to some 
power which is expressly given. 


Because of the shackling effect of the long line of decisions af- 
fording wide latitude in the exercise of the police power, the courts 
are finding it an increasingly difficult task to maintain free and un- 
obstructed the channels of trade among the states. While com- 
pletely awake to the gravity of the trend towards “Balkanization” 
of the United States, and deploring such a development, the Supreme 
Court has, nevertheless, been frank to admit its inability to cope 
successfully with the growth of trade barriers, and has shifted the 
burden of remedial action to Congress.** It appears that federal 


legislation is the only remedy for the stifling effects of state inspec- 
tion laws.®* 


At first thought, the most obvious remedy would appear to be the 
enactment of a federal law providing that any product given proper 
and timely inspection at source should be subjected to no further 
inspection for interstate movement or admission into any state; but 
while such an ultimatum might meet the needs in some fields, in others 
it would not. Such a hollow pronouncement of enforced reciprocity 
would add little to existing constitutional prohibitions against state 


control of interstate commerce, and more drastic measures in the 
same vein would, in many instances, prove eminently unsatisfactory 
from the point of view of due regard for the public health. Active 
federal participation in regulatory inspection processes seems neces- 
sary. 

Federal inspection of commodities shipped interstate is by no means 
a novelty,® but there is no direct precedent for an inspection statute 


63 See the much-cited dicta in South Carolina State Highway Department v. 
Barnwell Brothers, Inc., supra note 56 at 189, and McCarroll v. Dixie Grey- 
hound Lines, Inc., 309 U. S. 176, 188, 60 Sup. Ct. 504, 510, 84 L. ed. 683, 691 
(1940) (dissent of Justices Black, Frankfurter, and Douglas). That it is 
not only the right, but the duty, of Congress to see to it that intercourse among 
the States is not obstructed or unnecessarily encumbered by state legislation is 
not a new concept. See Pensacola Telegraph Co. v. Western Union Telegraph 
Co., 96 U. S. 1, 9, 24 L. ed. 708, 710 (1878). For a pregnant discussion of the 
Court’s tendency to relegate this duty entirely to Congress, and the implications 
of a complete refusal by the Court to invalidate state laws so long as a supine 
Congress allows its commerce power to lie dormant, see Dickinson, The Func- 


tions of Congress and the Courts in Umpiring the Federal System (1940) 8 
Gro. Wasn. L. Rev. 1165. 


84 An analysis of the supersedure of state laws by federal regulations under 
the commerce clause, because of conflict or coincidence, may be found in Note 
(1938) 86 U. or Pa. L. Rev. 532. 

65 EF. g. 32 Stat. 196 (1902), 26 U. S. C. §995 (1934) (process or renovated 
butter) ; 32 Stat. 729 (1902), 42 U. S. C. § 143 (1934) (viruses, serums, etc.) ; 
32 Stat. 791 (1903), as amended, 21 U. S. C. §121 (1934) (livestock and 
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designed solely to fulfil the guarantee of free commerce. Never- 
theless, it appears that the most expeditious remedy for the deterrent 
effects of divergent and overlapping, or otherwise discriminatory, 
state inspection laws is to be found in the establishment of inspection 
regulations to be administered by, or at least under the supervision 
of, the appropriate federal agencies. To carry out such a plan, there 
might well be considered the enactment of federal legislation em- 
bodying provisions for federal support and supervision of inspection 
facilities and requirements (varying, of course, with the particular 
commodities involved), such support and supervision to be condi- 
tioned, in the case of each state, upon voluntary codperation with 
both the letter and the spirit of the act,°’ the requisite persuasion to 


poultry); 33 Stat. 1265 (1905), 21 U. S. C. $125 (1934) (ibid.); 34 Stat. 
772 (1906), as amended, 21 U. S. C. § 372a (1934) (sea food); 34 Stat. 1260 
(1907), as amended, 21 U. S. C. §71, et seq. (1934) (meat and meat food 
products); 36 Stat. 335 (1910), as amended, 7 U. S. C. $121, et seg. (1934) 
(The Insecticide Act); 37 Stat. 315 (1912), as amended, 7 U. S. C. §151, 
et seq. (1934) (nursery stock, plants, etc.); 39 Stat. 482 (1916), 7 U. S. C. 
§ 71, et seg. (1934) (United States Grain Standards Act); 39 Stat. 486 (1916), 
as amended, 7 U. S. C. § 241, et seg. (1934) (United States Warehouse Act) ; 
42 Stat. 159 (1921), as amended, 7 U. S. C. § 181, et seg. (1934) eux and 
Stockyards Act, 1921); 42 Stat. 1517 (1923), as amended, 7 U. C. § 51, 
et seq. (1934) (United States Cotton Standards Act); 43 Stat. ons (1925), 
as amended, 7 U. S. C. § 414 (1934) (certification of condition, agricultural 
products); 44 Stat. 984 (1927), as amended, 21 U. S. C. $26 (1934) (inspec- 
tion of food and other products by Dep’t. Ag. for any branch of government) ; 
44 Stat. 1335 (1927), 7 U. S. C. § 492 (1934) (investigation of quality and con- 
dition of farm produce); 44 Stat. 1406 (1927), 15 U. S. C. $401, et seq. 
(1934) (Federal Caustic Poisons Act); 46 Stat. 531 (1930), as amended, 7 
U. S. C. § 499 (1934) Das Agricultural Commodities Act, 1930); 48 
Stat. 123 (1933), 7 U. S. C. $581, et seq. (1934) (export standards for apples 
and pears); 49 Stat. 731 (1935), 7 U. S. C. Supp. 511 (1935) (The Tobacco 
Inspection Act) ; 52 Stat. 1040 (1938), 21 U. S. C. Supp. § 301, et seg. (1938) 
(Federal Food, Drug and Cosmetic Act). 


66 The Court’s interpretation of the former Food and Drugs Act is repre- 
sentative of the construction placed upon all federal inspection statutes litigated 
before it: 


“The Food and Drugs Act was passed by Congress, under its authority 
to exclude from interstate commerce impure and adulterated food and 
drugs and to prevent the facilities of such commerce being used to enable 
such articles to be transported throughout the country from their place of 
manufacture to the people who consume and use them, and it is in the light 
of the purpose and of the power exerted in its passage by Congress that this 
act must be considered and construed.” 


McDermott v. Wisconsin, supra note 41 at 128. 


67 T.¢., (a) By permitting the Federal government to assume control; and, 
(b) by accepting extra-state products inspected pursuant to the act’s provisions, 
unequivocal state legislation to that end having been adopted. Such a scheme 
was embodied in the recommendations of a Department of Agriculture liaison 
committee after a study of proposed federal inspection legislation covering dairy 
products (May 11, 1939, unpublished). In Burtis, Barriers and the Milk In- 
dustry (1940) 16 Inv. L. J. 191, two plans based on voluntary state codperation 
are suggested. One calls for simple reciprocity among the states, the Federal 
government participating only to the extent of designating, for the benefit of 
those concerned, those codperating states which had established proper stand- 
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be offered through the media of grants-in-aid.** 

Despite the possibility that such an inducement for the voluntary 
cooperation of the states might well result in abrogation of trade 
barriers in many fields,® it is believed, however, that the congres- 
sional declaration should be in the form of a mandate rather than 
an invitation. 

But it will be said that the police power has not been surrendered 
to Congress,”° and that since inspection legislation is grounded in 
the police power, Congress will have no constitutional power, as the 
mouthpiece of a government of enumerated powers, to usurp man- 
datorily the inspection prerogatives zealously guarded by the states. 
The answer lies in the supremacy of the commerce power, which is 
paramount to all legislative power reserved by the states.‘ It has 
been urged convincingly that Congress might, by virtue of the com- 
merce clause, assume control of virtually every business, though the 
relation to interstate commerce be somewhat obscure in many in- 
stances.** Whether the constitutional lawyer be willing to go that 
far or not, there is no doubt but that those businesses which involve 


ards. The other plan, called “Federal-State Inspection Service,” is similar to 
that outlined in the text, and to that of the Dep't. Ag. liaison committee, supra. 
Coéperation of the states in enforcing federal laws is frequently solicited. See 
42 Stat. 1003 (1922), 7 U. S. C. §16 (1934) (The Grain Futures Act); 44 
Stat. 1355 (1927), 7 U. S. C. §494 (1934) (Farm produce in interstate com- 
merce); 44 Stat. 1409 (1927), 15 U. S. C. § 409 (c) (2) (1934) (Federal 
Caustic Poison Act). The Federal government codperates with the states in 
terminal inspection of plants and plant products under 38 Stat. 1113 (1915), 
7 U.S. C. § 166 (1934). 


68 Grants-in-aid are forceful in inducing state codperation. See Corwin, 
National-State Codperation—Its Present Possibilities (1937) 46 Yate L. J. 599. 

69 Most states are anxious to aid in the removal of trade barriers which have 
arisen from the deleterious effects of local regulations solely because of their 
divergence and complexity, but not too eager to abrogate laws which tend 
toward economic protectionism of local interests. The motivation of such 
protectionism cannot, however, be attributed to all state legislation appearing 
to point in that direction. Some state inspection laws provide for alternative 
federal inspection. Such a statute was that under consideration in Asbell v. 
Kansas, supra note 33. 


70 See supra p. 769. 


71 See supra p. 767. The doctrine of Gibbons v. Ogden, supra note 1, has 
never been seriously doubted. As was said in Currin v. Wallace, 306 U. S. 
1, 12, 59 Sup. Ct. 379, 385, 83 L. ed. 441, 449 (1939), upholding The Tobacco 
Inspection Act: 


“Inspection and the establishment of standards for commodities has been 
regarded from colonial days as appropriate to the regulation of trade, and 
the authority of the States to enact inspection laws is recognized by the 
Constitution. Art. 1, §10, {2 [citing cases]. But the inspection laws of 
a State relating to exports or to articles purchased for shipment to other 
States are subject to the paramount regulatory power of Congress.” 

Cf. Smith v. Alabama, supra note 29: The Shreveport Rate Case, 234 U. S 
342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914). 


72 See Stern, dag Commerce Which Concerns More States Than One (1934) 
47 Harv. L. Rev. 1335. 
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actual movement across state lines can be controlled extensively by 
the Federal government. It is no obstacle to federal control that 
the regulation of interstate movement of a commodity involves corol- 
lary regulation of local activities in the same commodity. Although 
the power to establish ordinary police regulations—such as inspection 
laws—is in the respective state legislatures and cannot be exercised 
by the Federal government,”* a product declared by Congress to be 
an article of interstate commerce will be so regarded by the Supreme 
Court.** The motive of Congress is irrelevant to the validity of its 
legislation.** Where interstate and intrastate transactions are com- 
mingled or largely dependent upon one another, Congress will be 
permitted to control the whole if the proper regulation of interstate 
commerce demands it.”® 

To gain the desired end, then, statutory provision should be made 
for the issuance of inspection certificates by, or under the guidance 
of, such federal agencies as may best be entrusted with control of 
the particular commodities affected, under standards of quality and 
purity to be fixed by administrative fiat pursuant to the proposed 
statute. The federal inspection certificate so issued should be made 


73“ ‘Tn the American constitutional system,’ says Mr. Cooley, ‘the power to 
establish the ordinary regulations of police has been left with the individual 
States, and cannot be assumed by the national government.’ Cooley, Const. 
Lim. 574.” Patterson v. Kentucky, supra note 46 at 503. This earlier view, 
long followed, seems to be losing ground. In Currin v. Wallace, supra note 71 
at 11, we find that “Congress is not to be denied the exercise of its constitu- 
tional authority in prescribing regulations merely because these may have the 
quality of police regulations.” Cf. United States v. Carolene Products Co., 304 
U. S. 144, 147, 58 Sup. Ct. 778, 781, 82 L. ed. 1234, 1238 (1938). 


74 Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 66 L. ed. 735 (1922) ; 
Currin v. Wallace, supra note 71; see Schollenberger v. Pennsylvania, supra 
note 49 at 8; cf. United States v. Carolene Products Co., supra note 73 at 147. 


75 Mulford v. Smith, 307 U. S. 38, 59 Sup. Ct. 648, 83 L. ed. 1092 (1939) ; 
United States v. F. W. Darby Lumber Co., 61 Sup. Ct. 451, 85 L. ed. (adv. 
op.) 395 (1941). The latter case, in a strong opinion written by Mr. Justice 
Stone, disposes, with one fell swoop, of the anomalous twenty-two-year old 
decision in Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 
1101 (1918), last remaining serious limitation upon the power conferred on 
Congress by the commerce clause. On the see-saw of changing judicial tenet 
the “now classic” dissent of Mr. Justice Holmes in the Dagenhart case was 
glorified to the derogation of the mighty dissent of Mr. Justice Butler in Mul- 
ford v. Smith, supra. This vindication of the plenary federal commerce power 
has long been anticipated. See Cousens, The Use of the Federal Interstate 
comaor Power to Regulate Matters Within the States (1934) 21 Va. L. 

Ev. 51. 


76 The Shreveport Rate Case, supra note 71; Fae v. Wallace, supra note 
74; see The Minnesota Rate Cases, supra note 34 ; cf. Houston & Texas R. Co. 
v. United States. 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914); Chi- 
cago Board of Trade v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470, 67 L. ed. 839 
(1923). The principle has become increasingly strong of late. Currin v. Wal- 
lace, supra note 71; National Labor Relations Board v. Fainblatt, 306 U. S. 
601, 59 Sup. Ct. 668, 83 L. ed. 1014 (1939); Mulford v. Smith, supra note 75: 
United States v. Rock Royal Co-operative, 307 U. S. 533, 59 Sup. Ct. 993, 83 
L. ed. 1446 (1939) ; United States v. F. W. Darby Lumber Co., supra note 75; 
cf. Labor Board Cases, 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 893 (1937). 





TRADE BARRIERS—INSPECTION LAWS 777 


an unconditional passport for transportation of the inspected article 
into any state.*” 


Once in the state of destination, the permissibility of further in- 
spection** should depend upon the reasonable necessity for additional 
safeguards with due regard for the nature of the commodity involved 
and the desirability of allowing a consuming state to adopt higher 
standards than may be specified as the minimum federal require- 
ment.”® In some fields, source-inspection is adequate; in others 
health and safety may not be adequately protected without inspection 
further along the line of production or marketing.*® In any event, 
further inspection should be conditioned upon identical inspection 
of domestic products at the same stage;** and stringent penalties 
should be provided for willful discrimination between in-state and 
extra-state products on the part of state administrative officials. 

To reduce to a minimum the likelihood of a more extensive in- 
spection process in the state of destination than is absolutely neces- 
sary for the protection of health, the federal statute should authorize 
the agency charged with its administration to fix a graduated scale 
of standards, based generally upon a simple reconciliation of the 
varying requirements of the states as to early-stage-of-production 
standards, grading inspected articles accordingly, and provide that 
any state, upon offering satisfactory proof that it imposes like re- 


77 Such a plan has been proposed. See Note (1940) 53 Harv. L. Rev. 1185, 
citing authorities. 

78 Quaere whether Congress can totally prevent further inspection? An af- 
firmative answer would involve a considerable extension of the decision in 
McDermott v. Wisconsin, supra note 41, holding that federal authority under 
the commerce clause is not to be limited by the original package doctrine, but, 
where necessary, may extend up to the sale of the article, whether or not in 
original package. Projection of the commerce power beyond that point appears 
unlikely, the McDermott case having been limited by the holding in Weigle v. 
Curtice Brothers Co., 248 U. S. 285, 39 Sup. Ct. 124, 63 L. ed. 242 (1919). 
See Cleveland Macaroni Co. v. State Board of Health, 256 Fed. 376, 377 (N. D. 
Calif. 1919). Nevertheless, the self-enforced uniformity of federal regulation, 
as far as it could go, would go far toward alleviation of trade barriers growing 
out of the “cumulative effect of the non-discriminatory diversity of the laws of 
the several States.” See McAllister, Court, Congress and Trade Barricrs (1940) 
16 Inp. L. J. 144, 145. Furthermore, once the extra-state commodity has passed 
the stage of first in-state sale, it would appear that the likelihood of purely 
discriminatory inspection is meager. 

79 See supra p. 759 and see note 49, supra. The federal standard must of 
necessity be set fairly low, else discrimination might result from the effects cf 
an even lower standard fixed by a state for its domestic products. 

80 A convincing brief for the power of the Federal government in carrying out 
the entire chain of inspection from source to consumption is not inconceivable 
Cf. Currin v. Wallace, supra note 71; United States v. Rock Royal Co-opera- 
tive, supra note 76. 

81 Adequate support for the validity of such a requirement may be found in 
the cases cited in notes 34 and 37, supra, for the proposition that a state may 
not under any conditions discriminate actively against the products of other 
states. Were the specific provision to be omitted from the proposed federal 
statute, the tenet alluded to in note 27, supra, might create difficulties. 
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quirements upon its domestically-produced commodities through a 
substantially equivalent inspection process, may exclude from its 
markets those products whose federal inspection certificates show 
them not to be on a level with the specially prescribed standards of 
that state. Any state failing or refusing to accept the terms of the 
federal statute by fixing its standards and filing them with the federal 
authorities together with sufficient evidence that it requires like stand- 
ards of its own products would be forced to admit into its markets all 
articles which met the very lowest federal inspection certificate re- 
quirements. 

In effectuating the provisions of the suggested uniform inspection 
legislation, comparatively little expense to the Federal government 
would be involved. Since most of the states are possessed of exist- 
ing agencies which could readily be converted to serve as the instru- 
mentalities through which the act would function, only small grants- 
in-aid, patterned to compensate the states for the use of their 
administrative machinery, would be necessary. Likewise the burden 
of administering the act would be negligible, since the powers and 
duties incident to carrying on the inspections and issuing the federal 
inspection certificates could, without objection, be delegated to of- 
ficials of the states, subject, of course, to close federal supervision 
and control.*? Such supervision could be made extremely effective, 
in the case of individually offending state authorities, through in- 
clusion in the act of penalty provisos under which they could be 
prosecuted,** and, in the case of non-conforming states, through the 
discretionary power of the federal administrator to discontinue grants- 
in-aid, revoke the right to demand certification at the place of sale, 
and deny the power to certify its own products at source.** 

The sole responsibility of the Federal government would be the 
maintenance of supervision adequate to insure a maximum of uni- 
formity and a minimum of discrimination, the former through cen- 
tralized administrative control of the act’s operation, and the latter 
through investigation and forceful application of its sanctions. 


82 An identical plan was provided for grain inspection. See 39 Stat. 484 
(1916), 7 U. S. C. §79 (1934) (United States Grain Standards Act). Cf. 42 
Stat. 164 (1921), as amended, 7 U. S. C. $205 (1934) (Packers and Stock- 
yards Act, 1921). Delegation of the requisite powers and duties raises no in- 
superable difficulties. See Corwin, National-State Cooperation—Its Present 
Possibilities (1937) 46 Yae L. J. 599. 

83 Quaere whether offending state officials could be reached under anti-trust 
legislation? Mr. Thurman Arnold has but recently submitted recommendations 
along this line to the T. N. E. C. See 9 U. S. Law Week 2487 (1941). 

84 It should be noted that there is no requirement of uniformity in connection 
with the application of the commerce power, for although the exercise of that 
power is subject to the Fifth Amendment, that Amendment, unlike the Four- 
teenth, has no equal protection clause. Currin v. Wallace, supra note 71. 















FEDERAL REGULATION OF WEIGHTS AND SIZES? 
OF INTERSTATE MOTOR CARRIERS 


J. CARTER FORT, Jr. 


The question whether Congress has the constitutional power to 
legislate with respect to weights and sizes of interstate motor carriers 
bulks large among the country’s domestic problems today.? This fact 
is owing to an increasing insistence from some sources* that the 
heterogeneity of existing state statutes dealing with the subject con- 
stitutes a barrier to expediency and economy in interstate motor 
transportation.* The authority or lack of authority of the Congress 
to pass laws of the nature indicated is controlled by whether such 
legislation would be a regulation of interstate commerce within the 


1 The reasoning in this note is based upon a consideration of the effects of 
regulation of weights. Regulation of lengths of motor carriers involves an 
additional question—highway safety. But since federal regulation of the other 
two dimensions—width and height—would necessitate altering existing state 
facilities and the expenditure of money by states, the objections set forth 
herein to federal regulation of weights apply with equal force to regulation of 
sizes. 


2 Such legistlation has never been attempted by Congress. There was for 
some time doubt as to whether the Motor Carrier Act of 1935, 49 Stat. 543, 
49 U. S. C. Supp. I §§ 301-327 (1935), was an attempt to vest in the Inter- 
state Commerce Commission jurisdiction over sizes and weights of motor 
vehicles so far as safety of operation is concerned. These doubts have now 
been resolved by the decision of the Supreme Court in the so-called car-over- 
cab case, Mauer v. Hamilton, 309 U. S. 598, 60 Sup. Ct. 726, 64 L. ed. 969 
(1940). Referring to § 225 of the Motor Carrier Act, the Court said, “The 
words of this section indicate, as its history demonstrates, that it was intended 
to reserve from the regulatory power of the Commission the regulation of 
‘sizes and weight of motor vehicles.’” Earlier cases leading to the same con- 
clusion are: Barnwell Bros. v. South Carolina State Highway Dept., 303 U. S. 
177, 58 Sup. Ct. 510, 82 L. ed. 726 (1938); L. & L. Freight Lines, Inc. v. 
Railroad Commission of Florida, 17 F. Supp. 13 (Fla. 1936); Werner Trans- 
portation Co. v. Hughes, 19 F. Supp. 425 (N. D. Ill. 1937). 


8 See Summary of Testimony Submitted to the Temporary National Economic 
Committee by John V. Lawrence, General Manager, American Trucking Asso- 
ciations, Inc., at the Hearings on Interstate Trade Barriers, March 20, 1940 
and Summary of Testimony Submitted to the Temporary National Economic 
Committee by Mr. Park M. Smith, National Association of Motor Bus 
Operators, at the Hearings on Interstate Trade Barriers March 21, 1940. 


4 For a complete factual treatment of the subject see, in addition to material 
cited in note 2 supra, STATE LIMITATIONS OF SIZES AND WEIGHTS OF MOTOR 
Veuictes, Report No. 1 in Ex Parte No. MC-15, Interstate Commerce Bureau 
of Motor Carriers, Washington, D. C., June, 1940; Roap Facilities AND 
VEHICLES Usep 1n Highway TRANSporT, Report No. 2 in Ex Parte No. 
MC-15 Interstate Commerce Bureau of Motor Carriers, Washington, D. C., 
August, 1940; Sizes anD WEIGHTS oF Motor VEHICLES IN RELATION TO HIGH- 
way Sarety, Report No. 3 in Ex Parte No. MC-15, Interstate Commerce 
Bureau of Motor Carriers, Washington, D. C., June, 1940; and Bripce anp 
Roap FAcILities IN RELATION TO VEHICLE CHARACTERISTICS, Report No. 4 in 
Ex Parte No. MC-15, Interstate Commerce Bureau of Motor Carriers, Wash- 
ington, D. C., October, 1940. 
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meaning of the commerce clause of the Constitution.’ If so, it 
would be a valid exercise of a constitutional power by the Congress 
and would prevail in the face of any conflicting state laws under the 
firmly established constitutional doctrine that where identical matters 
are regulated by both the Federal and state governments, each acting 
within its constitutional sphere, the exercise of the powers of the for- 
mer is supreme.® 

It is submitted that congressional legislation as to weights and sizes 
of interstate motor carriers would not be a regulation of interstate 
commerce within the meaning of the commerce clause of the ConstT1- 
TUTION." 


5 United States Constitution, Art. 1, Sec. 8, Clause 3. 


6 Gibbons v. Ogden, 9 Wheat. 197, 6 L. ed. 23 (U. S. 1824); Labor Board 
v. Jones & Laughlin, 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 893 (1937). 


7 Even if legislation of the proposed type were held to be a valid exercise 
of the power granted under the Commerce Clause, it would still be subject to 
the provision of the Fifth Amendment ‘ ‘nor shall any private property be taken 
for public use, without just compensation.” Monongahela Nav. Co. v. U. S., 
148 U. S. 336, 13 Sup. Ct. 622, 37 L. ed. 463 (1893); Scranton v. Wheeler, 
179 U. S. 153, 21 Sup. Ct. 48, 45 L. ed. 126 (1900). The fee to public roads 
usually remains in the abutting property owners, and the state’s property is 
ordinarily an easement which it holds in trust for the benefit of the public. 
While such property is within most definitions of public and not private prop- 
erty, for purpose of compensation as for a taking under the ConsTITUTION it 
is properly to be regarded as private property. Wayne County v. U. S., 53 
Ct. Cl. 417 (1918), aff'd, 252 U. S. 574, 40 Sup. Ct. 394, 64 L. ed. 723 (1920). 
The extent to which the legislation would be restricted by the Fifth Amend- 
ment would, of course, depend upon whether the additional wear to which the 
highways were subjected by the heavier carriers permitted by the federal law 
would amount to a taking, or whether it would be held to be mere conse- 
quential injury. In the one case the law implies a contract, a promise to pay 
for the property taken, which, if the taking were by the general government, 
will uphold an action in the Court of Claims, while in the other case there 
is simply a tortious act doing injury, over which the Court of Claims has 
no jurisdiction. United States v. Lynah, 188 U. S. 445, 23 Sup. Ct. 349, 47 
L. ed. 539 (1903). 

Since there are no decisions squarely on the question at hand, or even on 
similar questions, any discussion of the effect of the Fifth Amendment on leg- 
islation of the proposed type must be highly conjectural. It has been univer- 
sally held that a rate which compels a railroad to operate at a loss is confis- 
catory and a “taking” of property. Southern Pac. Co. v. Bartine, 170 Fed. 
725 (C. C. D. Nev. 1909) ; South and North Alabama R. Co. v. Railroad Com- 
mission, 210 Fed. 465 (M. C. Ala. 1913). From this holding that a law 
resulting in a deprivation of income is a “taking,” it might be thought that a 
law which required an expenditure of money was also a “taking.” But such 
is not necessarily the case. It has been held that an Act of Congress providing 
that the Secretary of War may require a bridge over navigable waters to be 
altered so as not to be an obstruction to navigation is not invalid as a taking 
of private property for a public use although it makes no provision to com- 
pensate the owner. Union Bridge Co. v. U. S., 204 U. S. 364, 27 Sup. Ct. 367, 
51 L. ed. 523 (1907) ; Louisville Bridge Co. v. U. S., 242 U. S. 409, 37 Sup. Ct. 
158, 61 L. ed. 395 (1917). It is therefore probable that a federal law raising the 
weights of interstate carriers using state highways would not amount to a 
“taking” under the Fifth Amendment merely because it required additional 
expenditure on the part of a state for maintenance, but would be regarded as 
causing consequential damage. If the legislation so substantially increased the 
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In searching for the answer to the question at hand, it is idle to 
proclaim that in the exercise of its granted powers the Federal gov- 
ernment is supreme and that laws passed under the authority of the 
CONSTITUTION will prevail in the face of any existing state laws em- 
bracing the same subject matter. To do so merely begs the question. 
It is undoubtedly true that federal powers are paramount to conflict- 
ing state powers. But in order for the doctrine to become operative 
it is first necessary to determine the scope and extent of the federal 
power. 


The words of the commerce clause are not self-definitive, or self- 
executing; nor do they provide an exact standard for determining 
their application in specific cases. And the naked fact that legislation 
is of benefit to interstate commerce does not bring it within the sphere 
of the commerce clause. A simple example will suffice to make this 
plain: A federal law requiring all states to build and maintain super- 
highways, similar to that recently completed in Pennsylvania, would 
undoubtedly greatly facilitate interstate commerce. Yet no one would 
seriously contend that such a law would be constitutional. It is clear 
that the commerce clause affords the Federal government no power 
to compel a state against its will to build a road or to abandon one. 
How, then, are we to determine whether a particular law is a regu- 
lation of interstate commerce within the meaning of the Constitv- 
TION? The determination is made by a consideration of two factors 
in combination: (1) the directness with which the activities regu- 
lated bear upon interstate commerce, and, (2) the extent to which the 
legislation infringes upon states’ rights. This was admirably ex- 
pressed by the Supreme Court in a recent case. Speaking of the com- 
merce clause, Chief Justice Hughes said: 


Undoubtedly the scope of this power must be considered in 
the light of our dual system of government and may not be ex- 
tended so as to embrace effects upon interstate commerce so in- 
direct and remote that to embrace them, in view of our complex 
society, would effectually obliterate the distinction between what 
is national and what is local and create a completely centralized 
government.® 


(1) The language of the courts makes it eminently clear that in 
ljeciding whether a federal law is a true regulation of interstate com- 


existing state weight regulations that a demolition of the roads resulted, the 
law would probably be held to be a “taking.” A possible analogy is found 
in the cases holding that the erecting of dams and other obstructions by 
agents of the government under authority of Congress which result in con- 
tinual overflows rendering property unfit for use is a taking within the mean- 
ing of the Fifth Amendment. U. S. v. Lynah, supra; Williams v. U. S., 104 
Fed. 50 (C. C. S. C. 1900). 


8 Supra note 6. 
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merce, the directness or remoteness with which the activities regu- 
lated bear upon interstate commerce is of vital significance. The 
meaning of this quotation from Schecter Poultry Corp. v. United 
States® is clear: 


In determining how far the Federal government may go in 
controlling intrastate transactions upon the ground that they 
“affect” interstate commerce, there is a necessary and well estab- 
lished distinction between direct and indirect effects. The pre- 
cise line can be drawn only as individual cases arise, but the 
distinction is clear in principle. . .. But where the effect of intra- 
state transactions upon interstate commerce is merely indirect, 
such transactions remain within the domain of state power. 


In Carter v. Carter Coal Company,’ it was said in regard to the 
commerce clause: 


Whether the effect of a given activity or condition is direct 
or indirect is not always easy to determine. The word “direct” 
implies that the activity or condition invoked or blamed shall 
operate proximately—not mediately, remotely, or collaterally to 
produce the effect. 


(2) Let us now turn our attention to the second of the two factors, 
which, when considered together, are determinative of what is or 
what is not a valid regulation of interstate commerce. That second 
factor, as hereinbefore mentioned, is the necessity for preserving the 


duality of our system of government. A brief consideration of the 
historical background of the ConsTITUTION, and of the development 
of the doctrine of dual sovereignty seems a desirable basis upon 
which to predicate this proposition that the determination of the scope 
of the commerce clause will be greatly influenced by the extent to 
which a particular federal law encroaches upon the functions of a 
state government. During the course of the Constitutional Conven- 
tion of 1787 there were introduced the so-called “New Jersey Plan” 
and the “Virginia Plan.” The former contemplated a federal system 
similar to that under the Articles of the Confederation. It was intro- 
duced by the delegates representing the smaller states, who sought 
a check upon the legislative powers of the Federal government 
through the requirement that the legislative powers of the national 
government should not be operative without the concurrence of a 
certain number of states." The Virginia plan, however, was based 
upon the idea of a national government supreme in its sphere and 
free from domination and control by the states. The delegates who 
supported the New Jersey Plan were alarmed at this proposed con- 


9295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). 
10 208 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 (1936). 
11 FARRAND, THE FRAMING OF THE CONSTITUTION (1913) 84 et seq. 
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centration of power in the hands of the Federal government. But 
even John Randolph, who introduced the resolutions which were 
later known as the “Virginia Plan,” “disclaimed any intention to 
give indefinite powers to the National Legislature, declaring that he 
was entirely opposed to such an inroad on the state jurisdiction, and 
that he did not think any considerations whatever could ever change 
his determination.” ** 

This necessity for preserving the sovereignty of the states and for 
maintaining a balanced relation between the two powers has been rec- 
ognized early and late since the ratification of the Constitution. In 
1869, the Supreme Court, speaking through Mr. Chief Justice Chase, 
said : 

. . . The perpetuity and indissolubility of the Union, by no 
means implies the loss of the distinct and individual existence, 
or of the right of self-government by the states. Under the 
Articles of Confederation, each state retained its sovereignty, 
freedom, and independence, and every power, jurisdiction, and 
right not expressly delegated to the United States. Under the 
CoNnsTITUTION, though the powers of the states were much re- 
stricted, still, all powers not delegated to the United States, nor 
prohibited to the states, are reserved to the states respectively, 
or to the people. . . . Not only, therefore, can there be no loss 
of separate and independent autonomy to the states, through 
their union under the CoNsTITUTION, but it may be not un- 
reasonably said that the preservation of the states, and the main- 
tenance of their governments, are as much within the design 
and care of the CoNsTITUTION as the preservation of the Union 
and the maintenance of the National government. The Consti- 
tution, in all its provisions, looks to an indestructible Union, 
composed of indestructible states.* (Italics supplied.) 


It is this requirement of keeping inviolate the basic functions of 
the states’ governments which has given rise to the so-called “states’ 
instrumentalities doctrine.” Under this doctrine the Federal govern- 
ment cannot, in the purported exercise of a granted power, unduly 
interfere with the means through which a state carries on its govern- 
mental functions. The doctrine is perfectly exemplified by the fact 
that the instrumentalities by means of which a state government exer- 
cises its basic powers are exempt from the taxing power of the Fed- 
eral government. In discussing this point the Court said in South 
Carolina v. United States:** 


Among those matters which are implied, though not expressed, 
is that the nation may not, in the exercise of its powers, prevent 


12 MADISON, DEBATES IN THE FEDERAL CONVENTION OF 1787 (International 
ed. 1920) 36 [notes on session of Thursday, May 31, 1787]. 

18 Texas v. White, 7 Wall. 700, 19 L. ed. 227 (U. S. 1869). 

14287 U. S. 251, 26 Sup. Ct. 110, 50 L. ed. 261 (1905). 


3 
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a state from discharging the ordinary functions of government, 
just as it follows from the second clause of Article VI of the 
CoNSTITUTION, that no state can interfere with the free and un- 
embarrassed exercise by the national government of all the 
powers conferred upon it. (Italics supplied.) 


At another part of the decision the Court stated: 


It is admitted that there is no express provision in the Con- 
STITUTION that prohibits the general government from taxing 
the means and instrumentalities of the states, nor is there any 
prohibiting the states from taxing the means and instrumentali- 
ties of that government. In both cases the exemption rests upon 
necessary implication and is upheld by the great law of self- 
preservation; as any government, whose means employed in 
conducting its operations, if subject to the control of another and 
distinct government, can exist only at the mercy of that govern- 
ment. (Italics supplied.) 


This doctrine was reiterated in the recent case of Graves v. People 
of State of New York ex rel. O’Keefe.* The Court there sharply 
delineated the rationale of the doctrine when, in stating that em- 
ployees of a government, either state or national, should not be im- 
mune from a general non-discriminatory tax, it gave as the reason 
that such a tax imposes no substantial financial burden upon the gov- 
ernment in whose name the exemption is claimed. The Court made 
it plain, however, that a tax by either the federal or a state govern- 
ment upon the other which tended to curtail the functions of the 
taxed government would not be tolerated. In the concurring opinion 
Mr. Justice Frankfurter said: 


Since two governments have authority within the same terri- 
tory neither through its power to tax can be allowed to cripple 
the operations of the other. Therefore state and federal gov- 
ernments must avoid exactions which discriminate against each 
other or obviously interfere with one another’s operations. 


Since, then, the inviolability of the states’ sovereignties is admittedly 
of great importance, and since the meaning of the Commerce Clause 
can be hammered into definite form only under the impact of ju- 
dicial decision, it seems an inescapable conclusion that the preserva- 
tion of these states’ sovereignties is of necessity a strongly operative 
factor in interpreting the language of the clause. Nor is the strength 
of this conclusion diluted by the fact that delicacy of touch is re- 
quired of the courts in properly balancing the powers of the national 
and state governments, or by the fact that trying problems are pre- 
sented by the necessity of doing so. It has been said of the doctrine 


15 306 U. S. 466, 59 Sup. Ct. 595, 83 L. ed. 927 (1938). 
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of constitutional law which uses the appropriate sphere of the states 
as a measure for, or limitation upon, the federal power over com- 
merce : 


Logicians may cry aloud at this act of judicial exegesis. The 
central government has those powers which are granted to it. 
The states have what is left. Thus it may be argued that it is 
perfectly clear what is left cannot be used to limit what is 
granted. Actually the judicial process has not been this arith- 
metical one of minuend, subtrahend and remainder. Rather the 
process has been one of an effort at wise division between gov- 
ernmental agencies. In such a division the capabilities and needs 
of both may be and are considered. 

The arithmetical process will not work because the subtrahend 
is not a known quantity. The federal power over commerce has 
no such “definiteness of contour,’ and admits of no such pre- 
cision of measurement as is required for a problem in sub- 
traction. The division is thus one involving a practical adjust- 
ment, and this necessitates a consideration of the needs of the 
parties to the adjustment.’® 


Mr. Justice Frankfurter has voiced his recognition both of the 
logical difficulties in the application of the commerce clause to specific 
cases and of the necessity for weighing the reserved powers of the 
states in so doing: 


. interstate commerce is a web of state and interstate activities, 
but not a seamless web. The co-existence of the reserved powers 
of the states and the commerce power of the nation implies rec- 


ognition of legal disparateness even where logical unity can be 
established.** 


Constant repetition has not dulled the sharp significance of the tru- 
ism that all the powers of the national government are dependent 
upon express delegation by the people. That the ConsTiTUTION, 
from which these powers are derived, was based upon compromises 
of political theory and adjustments of conflicting social and economic 
interests should make self-evident the fact that the power of inter- 
state commerce cannot be used to destroy the sovereignty of the 
states. In the recent case of Labor Board v. Jones & Laughlin,'* the 
Supreme Court, through Mr. Chief Justice Hughes, said: 


The authority of the Federal government may not be pushed 
to such an extreme as to destroy the distinction, which the com- 
merce clause itself establishes, between commerce “among the 
several states” and the internal concerns of a state, That dis- 


16 Ribble, National and State Codperation Under the Commerce Clause (1937) 
37 Cor. L. Rev. 43, 47-48. 


17 FRANKFURTER, THE COMMERCE CLAUSE UNDER MARSHALL, TANEY AND 
Waite (1937) 97. 


18 Supra note 8. 
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tinction between what is national and what is local in the ac- 


tivities of commerce is vital to the maintenance of our federal 
system. 


It seems, then, an indisputable proposition of law that while legis- 
lation enacted pursuant to the commerce clause will prevail in the 
face of conflicting state statutes, this doctrine can be invoked only 
after it has been determined that a specific federal law is encompassed 
by the commerce clause; and that in ascertaining whether a particu- 
lar law is a true regulation of interstate commerce the court will con- 
sider the aggregate effect of two factors: (1) The directness or 
remoteness with which the activities regulated bear upon interstate 
commerce, and, (2) the extent to which the regulation tends to en- 
croach upon the sovereignty of the states. 


Let us now measure the constitutionality of the proposed federal 
legislation with respect to weights and sizes of interstate motor car- 
riers by applying this principle of law to the facts. 

(1) The directness with which the activities that would be regu- 
lated under such a law bear upon interstate commerce. 

A state, in building, maintaining, and regulating highways, does 
not engage in activities which directly affect interstate commerce. It 
is palpable that in building and maintaining roads a state does not 
itself engage in interstate commerce; it merely provides facilities 
which are used by those who engage in interstate commerce, as well 
as by those operating vehicles in intrastate commerce. State high- 
ways are built and maintained for the primary purpose of providing 
transportation facilities for the citizens of the state in which the high- 
ways lie. Laws regulating the weights of carriers which may use 
these roads are designed to protect and conserve the highways for 
the use of the citizens of the state. In determining upon the type and 
cost of the highways to be built and the amount of money to be 
expended in maintaining them and the laws to be enacted for their 
protection, the state legislature is motivated by a desire to adopt a 
policy which will best serve the interests of all the citizens of the 
state in which the roads lie. That these roads, built, maintained, and 
owned by the states, are used by carriers engaged in interstate com- 
merce is incidental and entirely secondary to the purpose of the 
State Legislature in building and maintaining them and in enacting 
laws for their conservation. The purposes of the state in building, 
maintaining, and providing for the conservation of their highways 
show not only that these activities bear only by indirection upon 
interstate commerce, but further, that there is no intention on the 
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part of the state to concern itself with interstate commerce in such a 
manner that it could be suggested that it had by building roads vol- 
untarily agreed to submit to federal regulation of their facilities, as 
is true in the case of a railroad. 

There is further proof that the “activity” of a state in regulating 
weights of highway carriers concerns primarily and directly the con- 
versation of these roads, an internal matter, and only indirectly inter- 
state commerce. This is shown by the fact that the existing laws 
apply to users of the state highways. An interstate carrier using a 
private road, or one who built his own road, would be entirely 
unaffected by the existing laws. A direct regulation of commerce, 
however, would apply to all carriers alike, no matter what roads they 
used. 

Further indication that in regulating the weights of carriers on 
their highways a state does not “engage in an activity directly affect- 
ing interstate commerce” is seen in the fact that it has been held 
that the effect of a state’s taxing a facility used by interstate carriers 
affects such carriers only incidentally, even though the tax may sub- 
sequently be borne by such carriers.’® It is difficult to understand 
how it can be said that a state does nothing to directly affect inter- 
state commerce in taxing a facility used by interstate carriers who 
must in reality bear the tax, but that in enacting a law calculated to 
preserve a facility used by these carriers a state does directly affect 
interstate commerce. 

From the foregoing discussion it should be clear that the activities 
of a state in building, maintaining, and regulating the use of its roads 
do not directly bear on interstate commerce and that such activities 
are therefore not susceptible of regulation by Congress under the 
authority of the commerce clause. 

(2) Extent to which federal regulation of sizes and weights would 
encroach upon states’ sovereignties. 

19JIn Henderson Bridge Company v. Kentucky, 166 U. S. 150, 17 Sup. Ct. 
532, 41 L. ed. 953 (1897), the question was whether Kentucky could impose 
an intangible property tax on the ascertained value of the franchise of a com- 
pany owning and operating an interstate toll bridge. The company’s tangible 
property, that part of the bridge structure resting on Kentucky soil, was valued 
and taxed, and the company paid that tax. The tax resisted was that laid on 


the value of the franchise, proportioned to the extent of the bridge structure in 
Kentucky. Sustaining the tax the Court said (pp. 153-154) : 


“Clearly the tax was not a tax on the interstate business carried on 
over or by means of the bridge, because the bridge company did not 
transact such business. That business was carried on by the persons and 
corporations which paid the bridge company tolls for the privilege of 
using the bridge. The fact that the tax in question was to some extent 
affected by the amount of the tolls received, and therefore might be 
supposed to increase the rate of tolls, is too remote and incidental to make 
it a tax on the business transacted.” 
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Federal regulation of the weights and sizes of interstate carriers 
would strike at the very heart of states’ sovereignty. In providing 
and maintaining its highway system, a state carries on one of the 
most vital functions of a state government. No one has ever con- 
tended that the Federal government could compel a state, against its 
will, to build roads or to abandon them. Yet this would be the precise 
effect of a federal regulation which raised the existing weight limits 
so substantially that a state would be placed in the dilemna of either 
rebuilding its highways in a manner which would enable them to 
withstand the heavier vehicles, or else stand by and witness the 
demolition of its roads. 

Any federal regulation of the weights of interstate motor carriers, 
even though it did not raise the existing weight limits so substan- 
tially as to place the state in this unwelcome dilemna, would be 
equally abhorrent to the sovereignty of the state and to its right to 
carry on the functions of state government. Highways are instru- 
mentalities through which a state advances its social and economic 
policies. Furthermore, state laws regulating the weights of vehicles 
which may operate over these highways are expressions of the eco- 
nomic and social policies of the state, for the weights of these carriers 
largely determine the amount of money which must be spent on high- 
way maintenance and in this way effect the extent to which the state 
can carry on other functions designed to further the welfare of its 
citizens. And these policies differ widely. For example, one state 
might deem it advisable to spend great sums of money in maintaining 
its highways even though the expenditure meant that the money for 
that purpose must be obtained by imposing heavy taxes on its citizens, 
or by borrowing money, or by allocating a substantial amount of the 
state’s funds to this end at the sacrifice of other instrumentalities of 
the state. This policy has sometimes been adopted on the theory that 
the expenditure will result in raising the value of real estate in the 
state and thus be for the greatest good of the people. Another state 
might adopt a contrary policy, believing that as little money as 
possible should be spent on highway maintenance, and that the inter- 
ests of the citizens will be best served if the state government remains 
free of debt, or if it refrains from imposing heavy taxes, or if it allo- 
cates a substantial proportion of its funds to the furtherance of edu- 
cation, or to the promotion of health, or to any of many other pur- 
poses. 

And since any federal regulation raising the weights of the car- 
riers which may operate over the highways of a state would increase 
the rate of destruction of the roads and hence increase the concom- 
itant cost of maintenance, it would be clearly contrary to the expressed 
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policy of the state. Such a law would, then, interfere with the right 
of the state to determine when it should borrow money; it would 
interfere with the right of a state to determine the extent to which 
it should tax its citizens; it would interfere with the right of a state 
to determine the proper allocation of its funds to the various govern- 
mental functions. Further, it would deprive the state of one of the 
fundamental rights of ownership—the right to preserve and protect 
its property. 
CONCLUSION 

Only such congressional legislation as is encompassed by the com- 
merce clause is a regulation of commerce within the meaning of the 
ConsTITUTION. In determining the scope of the commerce clause as 
applied to a particular law the courts will look to two factors in com- 
bination: (1) The directness with which activities regulated affect 
interstate commerce, and, (2) The extent to which the regulation will 
tend to destroy the duality of our system of government. A federal 
law dealing with the weights and sizes of interstate motor carriers 
would regulate the states’ building, maintaining and conserving its 
highways, none of which bears directly on interstate commerce. Such 
a law would strike at the heart of states’ sovereignty and nullify many 
of the most vital functions of states’ governments.*® Therefore, a 


federal law regulating weights and sizes of interstate motor carriers 
would not be a true regulation of interstate commerce, and would be 
unconstitutional.** 


20 Those who contend Congress has the power to regulate weights and sizes 
of interstate motor carriers rely largely upon certain statements in several 
Supreme Court cases. Those cases, which will be considered in chronological 
order, are Morris v. Duby, 274 U. S. 135, 47 Sup. Ct. 548, 71 L. ed. 966 (1926) ; 
Sproles v. Binford, 286 U. S. 374, 52 Sup. Ct. 581, 76 L. ed. 1167 (1931) and 
S. C. Hwy. Dept. v. Barnwell Bros. 303 U. S. 177, 58 Sup. Ct. 510, 82 L. ed. 
734 (1937). In none of the foregoing cases was any question of this power of 
Congress involved, nor was any statement made which would rise to the dig- 
nity of a dictum. Morris v. Duby involved the power of the State Commission 
of Oregon, acting under authority delegated from the Legislature, to fix a 
limit of 16,500 pounds upon the gross weight of trucks using the highways of 
that state. There the Court said: 


“In the absence of national legislation especially covering the subject of 
interstate commerce, the state may rightfully prescribe uniform regulations 
adapted to promote safety upon its highways and the conservation of their 
use, applicable alike to vehicles moving in interstate commerce and those 
of its own citizens.” 

It will be observed, however, that this general statement was qualified by a 
subsequent statement of the Court which practically supports the position that 
Congress cannot fix these physical limitations in any state contrary to its 
laws. At p. 45 of the opinion the Court in that case said: 

“Conserving limitation is something that must rest with the road super- 
vising authorities of the state not only on the general constitutional dis- 
tinction between national and state powers but also for the additional reason 
having regard to the argument based on a contract that under the con- 
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vention between the United States and the state in respect to these jointly 
aided roads, the maintenance after construction is primarily imposed on the 
state. Regulation as to the method of use therefore necessarily remains with 
the state and can not be interfered with unless the regulation is so arbitrary 
and unreasonable as to defeat the useful purposes for which Congress has 
made its large contribution to bettering the highway systems of the Union 
and to facilitating the carrying of the mails over them.” 


This statement was made after the Court had cited the decisions holding that 
the state could regulate interstate trucks as to the manner of the use of the high- 
ways, but inferentially recognized that the Federal government had the authority 
under the ConsTITUTION, if it chose to exercise it, to intervene and supersede 
such state regulation. When the court came to consider “conserving limita- 
tion,” this was said to be something that “must rest with” and “necessarily re- 
main with the state and cannot be interfered with” unless the regulation is 
arbitrary and unreasonable. That by this statement the Court intended to 
indicate that Congress could not interfere is shown not only by the language 
used, but also by the reason given for the conclusion, namely, “the general 
constitutional distinction between state and national powers.” While the Court 
had been careful to qualify the statement as to the state’s power to regulate 
the manner with the expression “in the absence of national legislation” yet 
when it came to “conserving limitation” it was equally careful to use no such 
qualification and employed language clearly indicating the intention to exclude 
any such qualification. 

Another case referred to is that of Sproles v. Binford, wherein the Supreme 
Court sustained the provision in the Texas statute limiting net loads on trucks 
using the highways to 7,000 pounds as applied to those engaged in interstate 
commerce. There the Court quoted the sentence from Morris v. Duby given 
above, and in upholding the Texas statute stated that the whole subject was 
within the power of the states “until Congress sees fit to act.” Obviously in 
that case the court was speaking very generally of the principle that had been 
suggested in Morris v. Duby, but without drawing the clear distinction made 
by the two quotations from the latter case. 


Finally, in S. C. Hwy. Dept. v. Barnwell Bros., a case involving the validity 
of a South Carolina statute fixing 20,000 pounds as the maximum weight of 
“semi-trailer trucks,” the Court said: 

“From the beginning it has been recognized that a state can, if it sees 
fit, build and maintain its own highways, canals and railroads and that in 
the absence of congressional action their regulation is peculiarly within 
its competence, even though interstate commerce is materially affected. 
Minnesota Rate cases, 230 U. S. 352, 416. Congress not acting, state 
regulation of intrastate carriers has been upheld regardless of its effect 
upon interstate commerce.” 


Elucidating this language, the Court then quoted the statement, set forth supra, 
made in Morris v. Duby. In the next paragraph, referring to Morris v. Duby 
and other cases in which state laws impeding interstate commerce had been up- 
held, the Court said at p. 189: 


“In each of these cases regulation involves a burden on interstate com- 
merce. But so long as the state action does not discriminate, the burden 
is one which the CoNnsTITUTION permits because it is an inseparable inci- 
dent of the exercise of a legislative authority, which, under the ConstitTu- 
TION, has been left to the states.” 

This language is stronger than that which by implication suggests that Con- 
gress has the power in question and, insofar as superfluous statements can be 
given weight, indicates that the Court believes no such power exists. 

As has been stated, in none of these three cases does the language relied upon 
arise to the dignity of dictum. In other words, it does not decide a question 
not needed to be decided, but merely refers to a principle which, if it had been 
applied, would have been dictum. This, coupled with the fact that in each of 
the cases referred to there is strong language to the effect that the power in 
question rests exclusively with the states, would seem to make these decisions 
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poor case authority for the proposition that Congress has the constitutional 
power to regulate sizes and weights of interstate motor carriers. 

[Just before this note went to print, the case of Whitney v. Johnson, 37 F. 
Supp. 65 (E. D. Ky. 1941) was reported. As in Morris v. Duby, Sproles v. 
Binford and S. C. Hwy. Dept. v. Barnwell Bros., the case concerned the validity 
of a state law limiting the weight of trucks. This language in the opinion 
affords strong support for what has been set forth above in this footnote: 


“‘No person shall operate on any highway any motor-truck or semi- 
trailer truck whose gross weight, including load, shall exceed Eighteen 
Thousand pounds.’ 

“The sole question presented is whether the Kentucky Legislature had a 
right to fix this limitation. 

“The question is not novel. It has been before the Kentucky Court of 
of Appeals and the United States Supreme Court. Sproles v. Binford, 
Sheriff, et al., 286 U. S. 374 . . . South Carolina State Highway Dept. 
v. Barnwell Bros., 303 U. S. 177, ... 

“These cases conclusively hold that the matter of regulating the load 
limit of motor trucks is with the States. It is difficult to see how any 
other conclusion could be reached. The type, width and grade of the road 
must be determined in relation to the cost of construction and the ability 
of the State to pay for its road construction. 

“These elements must necessarily be controlling in fixing the size and 
weight of vehicles which use the roads. For the federal government to 
say to a state that you must permit trucks carrying loads equal to those 
permitted by Indiana is of course saying that Kentucky must build roads 
of such type and material that will carry such loads, even though it bank- 
rupt the State. Such federal regulation over the affairs of a state are 
so clearly obnoxious to the entire system of government under which 
we live that it hardly admits of argument.’’] 


21 For a thorough discussion of the effect of federal aid on the power of Con- 
gress to enact size and weight regulations, see Kauper, Regulation of Motor 
Carriers (1934) 33 Micu. L. Rev. 239, in which the author concludes that 
federal aid is of no consequence. 








PLANT QUARANTINE LEGISLATION 
LEWIS J. LAMM 


INTRODUCTION 


The quarantines discussed in this article refer to a legal restriction 
on the movement of commodities for the purpose of preventing, or 
delaying the establishment of plant pests or diseases in areas where 
they are not known to occur, or to protect areas in which eradication 
has been effected or is in process. Plant pests alone cause an annual 
loss in the United States of over $3,000,000, and therefore it may be 
seen that plant quarantine regulations are necessary as a protective 
measure against the spread of destructive insects and plant diseases. 

While quarantine laws of necessity restrict commerce, it is gen- 
erally acknowledged that the present regulations on the subject 
create a greater barrier to interstate commerce than is justified. To 
harmonize with the commerce clause of the FEDERAL CONSTITUTION, 
state quarantine laws should be so drafted as to put a minimum 
burden on the interstate shipment of commodities. Most of the 
present plant quarantine laws are state laws and many contain pro- 
visions that are more of a provincial nature than is justified. 


The following features are usually necessary in plant quarantine 
statutes: 


1. Identification of the plant or commodity which is the subject 
of the quarantine. 


2. Identification of the disease or pest which is to be confined or 
excluded. 


3. Description of the infected or infested area. 
4. Description of the protected area. 


5. Conditions precedent to the entry of the restricted plant or 
commodity into the protected area. 


The specific problem under consideration is the burden on inter- 
state commerce which results from the quarantine restrictions en- 
forced by the various states with special emphasis on the conditions 
precedent to the entry of plants or commodities into the state. 

The most plausible solution to the problem is the exercise of fed- 
eral control over the interstate shipment of host plants and com- 
modities. Such control, however, may not exceed the power given 
the Federal government by the commerce clause of the ConsTITUTION 
so as to infringe upon the police power of the states. The question 
thereby arises as to whether state plant quarantine regulations may 
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be superseded by federal legislation without usurping the police 
power reserved in the states by the United States ConstiTuTION. 


PRESENT STATE QUARANTINES 


A. Direct Quarantines* 

Every state in the union has on its statute books some so-called 
plant pest control laws to accomplish one or more of the following 
objectives : 

1. To control, eradicate, or prevent the artificial dissemination of 
plant pests within the state. 


2. To establish and enforce plant quarantines to prevent the intro- 
duction of plant diseases and pests. 


3. To provide for inspection of nurseries and other establishments 
for the distribution of plants. 


4. To enforce rules and regulations promulgated by the Adminis- 
trator of Quarantine Law. 


For the control of 53 pests,? there are at present some 235 dif- 
ferent sets of plant quarantine regulations and four statutes, each 
relating to a specified insect or disease. This complexity results from 
the promulgation of statutes and regulations by some 49 independent 
agencies with widely diversified views and with little thought of con- 
formity. These agencies may be and sometimes are influenced by 
the political and economic interest of their home territory, as well 
as by interest in quarantines from a pest control standpoint. 

When one stops to consider that there are sometimes 10 to 12 
host plants for a single pest, it may readily be seen that the quaran- 
tine situation is very complicated. For example, the control of the 


1 Dept. Ag. Miscellaneous Publication No. 80, issued July, 1930, revised 
March, 1937. 


2 The following list shows the number of states having plant quarantines on 
each of the pests or diseases: European Corn Borer 32, Alfalfa Weevil 27, 
Sweet Potato Weevil 14, Sweet Potato Stem Rot 8, Peach Mosaic 6, Peach 
Yellows 5, Phony Peach 10, Various Citrus Pests 4, Conker 6, Brown Rot 1, 
White Flies 1, Camphor Scale 2, Colorado Potato Beetle 7, Potato Tube Moth 
9, Potato Eelworm 2, Potato Diseases 4, Raspberry Diseases 11, Oriental Fruit 
Moth 7, Tomato Pinworm 6, Cherry Fruit Fly 6, Japanese Camphor Scale 5, 
Vetch Weevil 5, Ozonium Fruit Rot 4, Pecan Casebearers 4, Chestnut Blight 
4, Strawberry Root Weevils 3, Strawberry Yellows 1, Cotton Boll Weevil 2, 
Cotton Wilt 2, Grape Phylloxera 4, Grape Mealybug 1, Pea Weevil 3, Eastern 
Filbert Blight 3, White Fringed Beetle 3, Satin Moth 2, Locust Borer 2, Nar- 
cissus Bulb Pests 2, Trypetidae 2, Downy Mildew of Hops 2, Argentine Ant 2, 
Pear and Apple Scab 1, Pear Thrips 1, Azalea Disease 1, Crown and Cane Gall 
of Berry Plants 1, Cranberry False Blossom 1, Date-palm Scale 1, East Indian 
Bean-pod Borer 1, Mexican Bean Beetle 1, Pepper Weevil 1, Red Scale 1, 
Gladiolus Thrips 1, Cedar-apple Rust 1, and Rose Diseases and Nematodes 1. 

In many cases a state quarantine regulation covers more than one of the fore- 
going pests or diseases. 
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European corn borer alone involves some 32 quarantines varying 
widely in the restriction imposed.* 

The corn borer quarantines are rivaled both in numbers and di- 
versity by those relating to the alfalfa weevil.‘ There are some 27 
of the latter, each of which is similar to the others in some respects, 
but widely different in other features. 

The corn borer and alfalfa weevil quarantine situations are merely 
illustrative of the complexity and diversity of the present state plant 
quarantines. The variation between the above two quarantines and 
those with regard to the other 51 pests and diseases is merely one 
of degree. 


B. Bond Requirements as Plant Quarantines® 


In addition to direct quarantine laws, many states have laws and 
regulations which were enacted to act indirectly as quarantines. This 
is especially true in connection with the control of the interstate ship- 
ment of nursery stock. For example, many states require the post- 
ing of a bond before an out-of-state shipper may sell nursery stock 
within the state.° The extreme case in this matter was reached in 


8 The following states have plant quarantine statutes or regulations for pre- 
venting the introduction of the European Corn Borer into the state: Arizona, 
Arkansas, California, Colorado, Florida, Georgia, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maine, Michigan, Mississippi, Missouri, Nebraska, 
Nevada, New Mexico, Ohio, Oklahoma, Oregon, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Virginia, Washington, Wisconsin and Wyoming. 

The restriction imposed on the movement of the host plants of the corn borer 
vary from a mere requirement for disinfecting, to an absolute prohibition of 
their entry into the protected area. Of the 32 corn borer quarantines only two 
states, Arizona and Oregon, impose the same requirements, thereby leaving 
some 31 regulations of widely diversified nature. These 31 regulations either 
prohibit or restrict the entry of one or more of the following products: Corn, 
broomcorn, sorghums, sudan grass, aster, gladiolus, chrysanthemums, dahlias, 
beans, beets, rhubarb, cosmos, zinnia, hollyhock, spinach, oat straw, and rye 
straw. The quarantined area varies in each of the regulations, and one or more 
of the following states is designated as the quarantined area in each of these 31 
regulations: Connecticut, Indiana, Maine, Massachusetts, Michigan, New 
Hampshire, New Jersey, New York, Ohio, Pennsylvania, Rhode Island, Ver- 
mont, West Virginia, Delaware, Kentucky, Maryland, Virginia and Wisconsin. 
The Maine corn borer quarantine restricts the entry into the state of certain 
plants and produce from any other state in the United States, and thus restrains 
commerce with all states regardless of their freedom from the pest. 

The following states have plant quarantine statutes or regulations for pre- 
venting the introduction of the Alfalfa Weevil into the state: Alabama, Ari- 
zona, California, Colorado, Georgia, Idaho, Illinois, Iowa, Kansas, Kentucky, 
Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New 
Mexico, North Dakota, Oklahoma, Oregon, South Carolina, South Dakota, 
Tennessee, Washington, Wisconsin and Wyoming. 

5 Comparative Charts of State Statutes illustrating Barriers to Trade Be- 
tween States, May, 1939. 

6 The following states require the posting of bonds before an out-of-state nurs- 
eryman is permitted to ship nursery stock into the state: 

are ( — business over $200), $1,000 bond (Idaho Laws, 1935, ch. 131, 
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1937 when a bill arose in a certain western state which provided that 
out-of-state shippers should post a $10,000 bond for seven years after 
delivery of stock and that if the nursery stock developed any root 
disease or was otherwise unsatisfactory the shipper was liable. This 
bill passed the state assembly but fortunately failed to be approved 
by the state senate and therefore did not become a law. 


Many states requiring a bond before granting a license to sell nur- 
sery stock apply the same bond requirements to local nurserymen as 
to out-of-state shippers, and therefore their bond requirement does 
not create any serious interstate trade barrier. 


C. Registration Requirements as Plant Quarantines* 


All states provide for inspection and registration of nurseries do- 
ing business within the state. Most states impose on out-of-state 
shippers only the requirements they make of local nurserymen and 
plant distributors in this regard. Other states, however, place cer- 
tain additional registration requirements on out-of-state shippers 
which are, in some cases, of such a discriminatory nature as to pre- 
vent their competing in the local market. The most objectionable 
of these requirements is the fee enacted by the state of destination. 
This annual fee usually bears no proportion to the cost of registra- 
tion.’ It varies from $1 in South Dakota to $100 in South Carolina.° 


Montana, r= bond (Rev. Code, Montana, 1935, ch. 306 §§ 3614, 3618, 
3619 and 3620). 

South Carolina, $5,000 bond (Code 1932, vol. II, ch. 114, art. 9, §§ 3260-7). 

Tennessee (if later service is to be rendered to plants), '$5,000 ‘bond (Code 
Tenn. 1932, ch. 2, art. II, §§ 451, 458). 

Wyoming, $500 bond. 


7 Testimony of American Association of Nurserymen Before Temporary Na- 
tional Economic Committee on Trade oe as They Affect the Interstate 
Movement of Nursery Stock, March 20, 


8 Patapsco Guano Co. v. Board of pode of North Carolina, 171 U. S. 
345, 18 Sup. Ct. 862, 43 L. ed. 191 (1898). A fee of 25 cents a ton for the in- 
spection of fertilizer was merely to defray the cost of inspection and therefore 
was not an unconstitutional burden to interstate commerce. 

Hale v. Bemco Trading Inc., 306 U. S. 375, 59 Sup. Ct. 526, 83 L. ed. 771 
(1939). <A fee for inspection may be properly levied if reasonably commensurate 
of the expense incurred. 


® The annual registration fee of each of the various states is as follows: 
Alabama $10. 
Idaho $15 (if over $200 gross), $5 (if under $200 gross). 
—_ $5, or a fee equal to that charged by the state of origin to out-of-state 
shippers. 
s fee gout to that charged by home state of shipper. 
Kentuc 
Maine 
Michigan $15. 
Minnesota, reciprocal registration fees for nonresident nurserymen. 
Montana $25. 
Nebraska $10. 
New Mexico $10. 
Oklahoma $10. 
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Because of the high annual fee imposed by South Carolina, the small 
shipper is practically excluded from that state, and by the reciprocal 
fees of Iowa, Kansas and Minnesota, the small shipper residing in 
South Carolina is practically excluded from those states. 


D. Permit Requirements as Plant Quarantines*® 


In addition to the registration fees charged out-of-state shippers, 
many states have statutes or regulations which require agents of non- 
resident shippers to obtain a permit and pay a fee before doing busi- 
ness within the state. Many nurseries sell through agents, most of 
whom are part time employees, who use this means for supplement- 
ing their regular income. The volume of business procured for the 
nonresident shipper annually by any one agent may not be great but 
the sum total of the orders secured by all the agents for one shipper 
is considerable. It is also true that the average permit fee charged 
each agent is not great, but the sum of all the fees of agents within 
a state, which must be directly or indirectly borne by their common 
principal, presents even a greater barrier to his shipping plants into 
the state than the registration requirements. One concern reports 
that, as a result of even the small charge made by Ohio for an agent’s 
permit, it has reduced the number of its agents from 400 to 150. 


South Carolina $100. 
South Dakota $1. 
Texas $5. 

Utah $10. 

West Virginia $15. 
Wyoming $15. 


10 Railroad Co. v. Husen, 95 U. S. 465, 24 L. ed. 527 (1877). A Missouri 
statute which prohibited driving or conveying any Texas, Mexican, or Indian 
cattle into the state between March 1 and November 1 of each year, and made 
violators of the statute liable for diseases communicated by said cattle, was de- 
clared unconstitutional as a violation of clause in the ConsTITUTION giving Con- 
gress power “to regulate commerce with foreign nations, and among the several 
states, and with the Indian tribes.” 

Rasmussen v. Idaho, 181 U. S. 198, 21 Sup. Ct. 594, 45 L. ed. 820 (1901). 
Differentiated from Railroad Co. v. Husen, supra, and declared constitutional. 
A state act which authorized the Governor to investigate condition of sheep in 
any locality and if found to be subject to scab or any epidemic disease liable to 
be communicated to other sheep and to make such restriction on their introduc- 
tion into the state as shall seem to him, after conference with the state sheep in- 
spector to be necessary. 


“ 11 The following agent permit charges illustrate the prevalence of this type of 
arrier : 

Alabama, $1. Nebraska, $1. 

Arkansas, $1. New Mexico, $10. 

Georgia, $1. Ohio, $1. 

Idaho, $1. Oklahoma, $1. 

Indiana, $1. Oregon, $1. 

Kentucky, $5. South Dakota, $1. 

Maine, $5. Virginia, $1. 

Michigan, $1. Washington, $1. 
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Two hundred fifty persons thereby lose their supplemental income, 
and the public loses the benefit of the services they rendered. 


E. Reciprocal Agreements** 


As evidence that these registration fees of from $1 to $100 and 
agent permit fees of from $1 to $10 are not related to pest control 
but are merely designed as revenue producing or retaliatory meas- 
ures, several states have entered into reciprocal arrangements with 
other states.”* 


These agreements are usually to the effect that if state B charges 
a certain registration, license, or permit fee to nonresidents including 
those of state A, then state A will charge that same fee to any resi- 
dent of state B desiring to do business in state A. For example, if 
state B charges a registration fee of $25 and requires a bond of 
$1,000 from an out-of-state shipper, then state A will charge nurs- 
erymen of state B a registration fee of $25 and require them to post 
a bond of $1,000 before allowing them to ship nursery stock into 
state A. 


What conceivable relationship can the provisions of these agree- 
ments have to pest control? Such measures are clearly of a retalia- 
tory nature and they are reminiscent of colonial interstate embargoes 
and tariffs. 


The nadir of these reciprocal laws is a quarantine regulation passed 
a few years ago by a certain state. Section 1 of this law reads as 
follows: 


Be it enacted by the legislature of —-———, that hereafter, 
in order to provide a system of reciprocal quarantines or em- 
bargoes between this state and other states, territories and for- 
eign countries, it shall be unlawful for any person, firm or cor- 
poration to ship or transport into this state, any agricultural or 
horticultural plant or plant product from any state, territory or 
foreign country which prohibits the shipment from this state of 
any such agricultural or horticultural plant or plant product by 
reason of quarantine or embargo of any kind or nature. 


_12 Railroad Company v. Husen, supra note 10. A state cannot enact quaran- 
tine regulations beyond that absolutely necessary for self protection without 
exceeding its police power. 
13 The following states have entered into reciprocal agreements: 

Iowa *Nebraska 

Kansas North Carolina 

*Michigan Tennessee 

Minnesota *Washington 

Mississippi Wisconsin 


* Does not apply to agent’s fees. 
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In the absence of other quarantine provisions, such reciprocal 
agreements not only fail to find support in any sound pest control 
theory but also, on a logical basis, they reach the exact antithesis of 
the desired quarantine result. For example, if state B, which is for- 
eign to state A having such reciprocal provisions, is badly infested 
with a plant pest or disease and no action is being taken to eradicate 
this disease or pest, little justification could be found for state B 
adopting a strict quarantine to prevent the ingress of this pest or 
disease. On the reciprocal basis alone, state A is not protected from 
the importation of infected plants from state B. In effect the legis- 
lature which adopted the above so-called quarantine act is encourag- 
ing the entry of plants from infected states while restricting the 
entry of plants from non-infected areas. 


F. Other Trade Barriers 


Various other impediments to interstate shipment of plants are dis- 
guised as quarantines where their purpose and function is either 
political or economic, having little or no relation to pest control.’ 


While not in a strict sense employing a quarantine regulation, one 
state is in fact using the quarantine method of control for prevent- 
ing out-of-state shippers from competing in the local market by the 
following statute: 


The Commissioner of Agriculture in carrying out the terms 
of this bill shall, in addition to the power heretofore given him, 
have authority to inspect all fruits, vegetables and truck crops 
coming into markets or offered for sale within the state. 
He shall have power, and is hereby directed, in so far as possible, 
to protect the growers and consumers of fruits, vege- 
tables or truck crops coming into this state when the supply of 
the same fruit, vegetable, or truck crop grown in this state is 
ample for the markets of this state at that time. 


This law is frankly intended to benefit the growers in the enacting 
state, at the expense of out-of-state shippers and is contrary to the 
principles of free trade between states as guaranteed by the Const1- 
TUTION of the United States.*° It shows how far state legislatures 


14 The following states require in addition to a certificate of inspection from 
the state of origin, registration fees, etc., special tags issued by the state of 
destination for packages containing nursery stock: 

Alabama Mississippi 

Arkansas New Mexico 

Florida South Carolina 

Georgia Virginia 

Louisiana West Virginia 
Wyoming 


These tags range in price from 3 cents each to $4.50 per thousand. 


15 See Railroad Co. v. Husen, supra notes 10 and 12. 
4 
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will go in enacting discriminatory laws under the guise of quarantine 


regulation. 


PRESENT FEDERAL QUARANTINES*® 


For nearly three centuries there was a flow of pest and disease 
bearing plants into the United States restricted only by a few state 
quarantine statutes. Not until 1912 was federal plant quarantine leg- 
islation enacted. In that year the so-called Plant Quarantine Act of 
1912 was passed.” 

This pioneer Act did not supersede the state statutes on the sub- 
ject,”® but it did give the Secretary of Agriculture the power to pro- 
mulgate plant quarantines and direct the enforcement thereof. When 
such quarantines are put into effect they supersede any state quaran- 
tine act with which they may be in conflict. There has been a gradual 
tightening of our federal defense against plant pests and diseases 
through the passage of one act after another since 1912. Federal 
Acts were enacted covering terminal inspection in 1915, export cer- 
tification in 1927, authorizing control of eradication of plant pests 
subject to federal quarantines in 1928 and 1930, and providing for 
the control of incipient or emergency outbreaks of insect pests and 
plant diseases in 1938. 

Of the quarantine regulations that have been promulgated and en- 
forced by the Federal government since 1912, there are at present 
approximately ten’® in which interstate shipment from an infected or 


16 Dep’t Ag. Service and Regulatory Announcements No. 138, January-March, 
1939, 


17 The Plant Quarantine Act of 1912 provided: 

“That the Secretary of Agriculture is authorized and directed to quaran- 
tine any State, Territory or District of the United States, or any portion 
thereof, when he shall determine that such quarantine is necessary to pre- 
vent the spread of a dangerous plant disease or insect infestation, new to 
or not theretofore widely prevalent or distributed within and throughout 
the United States,” 

and further provides ; 

“That until the Secretary of Agriculture shall have made a determination 
that such a quarantine is necessary and has duly established the same with 
reference to any dangerous plant disease or insect infestation, as herein 
above provided, nothing in this act shall be construed to prevent any State, 
Territory, Insular Possessions, or District from promulgating, enacting or 
enforcing any quarantine.” 


_ 248A subsequent amendment to the Act cleared up this question of whether 
it superceded state quarantine regulation by expressly providing for state con- 
trol when there was no federal quarantine on the specific pest under considera- 
tion. 


1® Following are the 10 most important federal interstate plant quarantines: 
1. Black Stem Rust: Restricts the movement of common barberry into 
the protected states of Colorado, Illinois, Indiana, Iowa, Michigan, Minne- 
sota, Missouri, Montana, Nebraska, North Dakota, Ohio, Pennsylvania, 
South Dakota, Virginia, West Virginia, Wisconsin and Wyoming, as well 
as, its movement between protected states. 
2. Gypsy Moth and Brown-town Moth: Restricts the interstate move- 
ment of certain plants from the regulated area of Rhode Island and parts 
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infested territory within the United States is prohibited. It will be 
noted from even a superficial study of these federal quarantines that, 
in general, their prime purpose is to confine the infection or infesta- 
tion in the territory where the disease or insect is already prevalent. 
State quarantines on the other hand must, of necessity, be of an ex- 
cluding instead of a confining nature. 

The federal quarantine regulations being restrictive in nature tend 
to prevent the spread of the disease or insect from the known in- 
fested or infected area. The inspection of the host plants being con- 
ducted at the border of the infected area, this inspection tends to 
stop objectionable plants from leaving the regulated area. This 
confines the infestation and prevents its spreading to non-infested or 
very lightly infested areas. 

The line of inspection may be changed from time to time as eradi- 
cation of the pest progresses and thus restrict the movement of the 
pest or disease from the invested into the newly eradicated area. 


Post OFFICE INSPECTION 


Under a postal order promulgated March 23, 1912, acceptance of 
nursery stock or plant products for propagation, except certain seeds 
and herbaceous plants, bulbs and roots, for mailing was prohibited, 
unless each parcel was accompanied with a copy of a certificate is- 


sued by a state or Federal government inspector, showing that the 


of Connecticut, Maine, Massachusetts, New Hampshire, and Vermont, as 
well as, movement of these plants from a generally infested to lightly in- 
fested areas within the quarantine area. 


3. Japanese Beetle: Restricts the interstate movement of fruits, vege- 
tables, nursery stock, soil, etc., from the regulated area of Massachusetts, 
Rhode Island, Connecticut, New Jersey, Delaware, District of Columbia, 
and parts of Maine, New Hampshire, Vermont, New York, Pennsylvania, 
Maryland, Virginia, West Virginia, and Ohio. 

4. Pink Boll-Worm: Restricts the movement of cotton products, con- 
tainers thereof, and farm equipment from the regulated area of Texas, 
New Mexico and Arizona. 

5. Thurberia Weevil: Restricts the movement of cotton products, con- 
tainers thereof, farm equipment and household goods from the infested area 
of Arizona. 

6. White Pine Blister Rust: Restricts the interstate movement of cur- 
rant and gooseberry plants between any two states in the union or a state 
and the District of Columbia. 

7. Mexican Fruitfly: Restricts the interstate movement of all fruit from 
the infested area in Texas. 

8. Woodgate Rust: Restricts the interstate movement of any parts of 
certain trees of the pine variety from the regulated area in New York. 

9. Dutch Elm Disease: Restricts interstate shipment of elm trees or 
parts thereof from the regulated area of New Jersey, New York and 
Connecticut. 

10. White-fringed Beetle: Restricts the interstate shipment of nursery 
stock from the regulated area in Alabama, Florida, Louisiana and Mis- 
sissippi. 
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nursery, or premises from which the plants or plant materials were 
taken, had been inspected within a year and found to be free from 
injurious insects and plant diseases. Such a certificate still is re- 
quired, regardless of the point of destination. This method of con- 
trol is quite effective. The postal officials at the point of shipment 
are usually well acquainted with the local products and also with the 
pests and diseases which are prevalent in the locality. This knowl- 
edge and interest makes for conscientious inspection of parcels con- 
taining products which may be the subject of quarantine. The re- 
quirement of a copy of the certificate of inspection does not delay 
the shipment once it has been put on board the carrier and does not 
impose any serious burden on the shipper. 


A few years later, in 1915, the post office department extended its 
quarantine activities to include a system of terminal inspection near 
the destination of the shipment.*° 


The advantages of terminal inspection are manifold but there are 
certain disadvantages in this type of pest control. Considering that 
a large volume of parcels containing plants are handled daily by the 
terminal inspection stations, there is bound to be some delay in the 
inspecting of these parcels, and forwarding them to their destination, 
and a resultant loss due to the perishable nature of the commodity. 
By better cooperation between the post office department and the 
quarantine promulgation and enforcement agencies of the state of 
destination, much of the barrier to interstate trade caused by ter- 
minal inspection could be eliminated. 


A state desiring to make use of terminal inspection must submit to 
the Secretary of Agriculture for his approval “a list of plants and 
plant products and the plant pests transmitted thereby.” The “lists” 
submitted by the states are generally of a blanket, all-inclusive nature, 
and do not specifically indicate the plant or plant products proposed 
as the subject of terminal inspection nor the insects to be controlled. 


20In any state where terminal inspection of plants and plant products is 
established, and maintained under this Act, no parcel containing any of the 
plants or plant products listed as subject to such inspection may be delivered 
to the addresses unless it has first been sent to a designated point for inspec- 
tion and passed as satisfactory in accordance with the procedure of the ter- 
minal inspection law. Terminal inspection originally included only the en- 
forcement of federal quarantines, but was amended in 1936 to provide for 
cooperation of the postal service in the enforcement of state quarantine pertain- 
ing to injurious plant pests and diseases. This codperation, however, is limited 
to those states which provide terminal inspection facilities. Such facilities are 
at present maintained by Arizona, Arkansas, California, Florida, Idaho, 
Louisiana, Mississippi, Montana, Oklahoma, Oregon, Utah, Washington, and 
the District of Columbia. Of these states Arkansas, California, Florida, Mis- 
sissippi, Montana, and Oregon have taken the necessary steps to secure post 
office assistance in enforcing their own quarantine regulations. 
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Citation of one of these “lists” will suffice to show their nature since 
all are similar: 

All florists’ stock, trees, shrubs, vines, cuttings, grafts, scions, 

buds, fruit pits, and other seeds of fruit, and ornamental trees 


or shrubs, and other plants, and plant products for propagation, 
except vegetable and flower seeds. 


This blanket inspection requirement makes for confusion and de- 
lay, and finds support in no sound theory. The inspector, to comply 
with the request of the state, must inspect and delay the shipment 
of many articles which are the subject of no specific federal or state 
quarantine regulation, thus imposing a much greater restriction than 
is necessary for protection from plant insects and diseases. 

A second objection to terminal inspection is the delay caused di- 
rectly by lack of personnel and facilities for inspection and repacking. 
It is frequently days before the inspector can free himself from other 
duties to make inspection. It is not infrequent that, as a result of 
the lack of facilities for repacking, plants lie in a hot, dry, inspection 
station for as long as 30 days before they are shipped to their destina- 
tion. 

A third objection to this type of quarantine regulation is the direct 
pecuniary burden placed on the consignee of the shipment. It is com- 
mon practice to require the consignee to pay the cost of the shipping 
from the post office of destination to the terminal inspection station, 
and back again. The burden resulting from the added expense and 
annoyance is sufficient to deter many farmers and housewives from 
buying certain plants that they would otherwise purchase. 

The immediate solution to the terminal inspection problem would 
seem to involve providing a means: 


1. To restrict Post Office Terminal Inspection to those specific 
plants and plant products liable to carry specific pests, or diseases 
which are the subject of present Federal or State Quarantines. 

2. To require inspection and reshipment at the terminals within 
48 hours of the time of receipt of the consignment, and provide ade- 
quate personnel and facilities to meet these requirements. 

3. Require states desiring the inspection which the post office ter- 
minal provides, to stand the expense of shipping to the terminal and 
return. It was obviously not the intent of Congress when enacting 
this Act to thus burden the consignee. 

All three of the above suggestions for solution of the problem 
could be effected by the voluntary act of the separate state agencies, 
but in view of the fact that no such state action has been taken, and 
for the sake of uniformity, an amendment to the Post Office Terminal 
Inspection Regulation might be desirable. This proposed amendment 
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should require each state desiring terminal inspection facilities to list 
with exactness the specific host plants to be inspected and the insects 
or diseases involved, together with a citation of the specific federal or 
state quarantine regulations to be enforced. A condition precedent 
to the extension of terminal inspection facilities could be attached 
requiring the individual state to stand the expense of shipping to 
the inspection terminal and reshipping back to the destination post 
office, and furnish adequate facilities so as not to delay the consign- 
ment more than 48 hours in the terminal. 


ADVANTAGES OF STATE QUARANTINE LAWS 


There are some advantages enjoyed by the present form of state 
quarantine control that would not be enjoyed to the same extent by 
a federal regulation of interstate plant shipment. 

It is the duty of the government of each state to protect the resi- 
dents of that state from common enemies, and a quarantine is a 
means of affording this protection. As long as quarantines are a 
strictly pest or disease control measure, there seems to be a strong 
argument in favor of state control of these regulations. In state 
administered quarantines the cost of the protection afforded is paid 
for by the direct recipients of its benefits, and the administration of 
such regulatory measures may be considered part of the police power 
vested in the state government. On the other hand, if such regula- 
tions overstep the boundary of being protective measures, and become 
of a greater restrictive nature than is necessary, the citizens of the 
United States who are nonresidents of the state pay indirectly a far 
greater premium than the regulation warrants. The quarantine then 
becomes an undesirable barrier to interstate commerce and should be 
revised. 


DISADVANTAGE OF STATE QUARANTINE FROM AN ADMINIS- 
TRATIVE STANDPOINT 


A. Initial Inspection 


There are certain disadvantages in state plant quarantines as com- 
pared to quarantines enforced by the Federal government. Not the 
least of these is the inherent disadvantage of inspecting on the basis 
of state lines and not at the borders of the infected or infested area. 
Pests and diseases do not recognize state lines. It therefore seems 
illogical to set up pest control on the basis of such artificial lines, if 
it is at all feasible to administer regulations on the border line of the 
infection. Adequate border line control prevents pests and diseased 
plants from leaving the infested or infected area, thereby preventing 
the introduction of the objectionable pest or disease into any state 
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where it does not already exist. In state line type of control, it is 
always necessary to maintain a quarantine wall along the entire state 
line of every protected state as well as a certain amount of supervision 
over shipments passing through the state, regardless of the size of the 
regulated area. When pest or plant disease regulation is maintained 
at the border of the infested or infected area, the length of the nec- 
essary quarantine wall will decrease as eradication of the pest or dis- 
ease within the area progresses. This closing in process aids in 
stamping out the infection by protecting the area that has been freed 
from the pest or disease. The inspectors at the border of the regu- 
lated area have specialized inspection duties and are, therefore, in a 
better position to help the grower ship only healthy plants, and save 
him the expense of shipping plants which may be rejected at the state 
of destination. Thus restriction may be enforced without unneces- 
sarily burdening interstate commerce. 

State inspection methods are quite non-uniform, and it therefore 
seems that the inspection methods of some states must be inferior 
to the procedure used in other states. It is much more difficult to 
keep 49 inspection standards abreast with the most modern methods 
than it is to keep one standard revised. On this point alone there is 
great need for a centralized agency to promulgate and enforce more 
efficient methods of control as they are discovered. 

State quarantine regulations are preventing the entry but they are 
not promoting the eradication of pests and diseases. It, therefore, 
seems that if eradication is to be effected, federal control of the host 
plants within the infected or infested area is desirable. If only one 
or two host plants and a small area is involved, strict control, or 
abolishment of the host plant within the area for a few years may 
result in complete eradication of the pest or disease. The inconveni- 
ence occasioned by these restrictions within the regulated area would 
be more than compensated for by the economic gains resulting from 
the elimination of the pest or disease. 


B. Control of Shipment 


A state quarantine agency can exercise no direct control over a 
shipment until that shipment crosses the state border into the state. 
After a shipment crosses the state line, however, it is subject, within 
the limits of the interstate commerce clause of the CoNsTITUTION, 
to the laws of that state. Therefore, a shipment that passes through 
12 or 13 states between points of origin and destination, is subject 
to 12 or 13 different restrictions. The control necessary during the 
time the shipment is in transit could be better exercised by a federal 


agency which could impose a uniform restriction throughout the 
route. 
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Under the terms of one of the present federal quarantines, ship- 
ment of certain citrus fruits to northern states, where there is no 
danger of spreading the pest is permitted, but direct shipment to, or 
reshipment from, these northern states to a southern citrus fruit 
growing area is prohibited. In this way the necessary protection is 
afforded with a minimum burden to commerce. 


C. Cost of Administration 


State quarantine regulations taken together are very expensive to 
administer. A large amount of duplication of effort results from the 
dual inspection requirements of some state regulations. State in- 
spectors must inspect a large number of different host plants for a 
large number of pests, and therefore cannot develop the best facilities 
for executing the most efficient control of each of these pests. 


Poss1BLE SOLUTIONS TO THE PROBLEM 
A. Accept State Certificates as Final 


If each state would accept as final the inspection certificate of any 
of the other 47 states and District of Columbia, there would be no 
need for quarantine inspection at destination or in transit. Unfor- 
tunately, it is claimed that the inspection service of some of the states 
is not critical enough to meet the requirements of certain other states. 
This defect of course could be corrected by each state providing ade- 
quately trained personnel and sufficient facilities for ample inspection. 

The greatest obstacle in the path of state-of-origin regulation is the 
non-uniformity of state quarantine requirements. It would be quite 
a slow process of evolution to bring the individual state legislatures 
into agreement on a single inspection requirement for each of the 
quarantine regulations. 


B. Federal and State Codperation 


A second plan which would seem feasible is a plan of regulation 
in which the state quarantine agency acts under federal supervision. 
Under this plan, state government inspectors would be licensed by 
the Federal government on something of a Civil Service plan. 

This plan would raise the caliber of the men employed as inspectors, 
and give the quarantine agency of the state of destination confidence 
in the inspection performed in the state of origin. This would elimi- 
nate the need for dual inspection, bonds, reciprocal trade agreements, 
and many other defects in the present system which arise from lack 
of confidence in the inspection by the state of origin. This certainly 
would be a step in the right direction and it should be taken if a 
better solution is not forthcoming. The federal-state plan, however, 
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seems to be merely a makeshift remedy, which retains some of the 
inherent defects in the state quarantine system. 


C. Federal Control 


The third plan is to have complete federal control of all plant 
quarantines, with state control of intrastate shipments. This plan 
has the advantage of centralized control, and of inspection at the bor- 
der line of the infected or infested area. Such a plan would eliminate 
dual inspections, state fees and bonds, reciprocal trade agreements, 
the confusion due to non-uniform requirements, and many other 
trade barriers enforced under disguise of state quarantine regulation. 
Men of adequate training could be secured as inspectors and the most 


modern and efficient methods of inspection and disinfecting could be 
employed. 


1. Feasibility of Federal Control 


The success experienced by the present federal quarantine regula- 
tion shows beyond a doubt that such a plan is practical as well as 
economically sound. Under a federal regulation all inspections could 
be made at the border line of the infected or infested area, if the 
state quarantine agency codperated and provided an inspection for 
intrastate shipments similar to the federal inspection for interstate 
shipment. If the state agency refused to codperate, federal inspec- 
tion and quarantine at the state border would have to be provided 
to make sure that no infected or infested plants were contained in 
interstate shipment. However, it would be very much to the advan- 
tage of the state to codperate with the federal agency, and therefore 
there seems to be little reason to presume that such cooperation would 
not be forthcoming. Because of the location of the control terminals 
the inspection would be of a specialized nature, and the inspectors 
would become very familiar with one insect or disease. This special- 
ized work would result in more effective and more economic inspec- 
tion, and thereby it would help the industry by better inspection, and 
the government by a lower cost. 


2. Constitutionality of Federal Control 


As formerly interpreted the Federal Plant Quarantine Act su- 
perseded all state quarantines on farm produce, but by subsequent 
amendment of the Act state quarantines are expressly permitted 
unless a federal quarantine regulation on the specific pest or dis- 
ease has been enacted.2 This is the case with either the plant or 


21 Oregon Washington Railway and Navigation Company v. Washington, 
270 U. S. 87, 46 Sup. Ct. 279, 70 L. ed. 482 (1926). A quarantine on alfalfa 
hay and alfalfa meal coming from a designated area requiring it to be shipped 
in sealed containers. 
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animal quarantines.** There is ample authority, however, for the 
proposition that the Federal government has constitutional power 
to enact quarantine regulations which supersedes state control of 
the pest or disease, and renders the state law null and void.2* Thus 
it may be seen that the Federal government may render all state 
quarantine regulations void by the mere enacting a federal quarantine 
on the pest or disease. 


While the United States ConstiTuUTION reserves to the individual 
states the authority to enter private property and inspect for plant 
pests, and to carry out certain functions involving the disposal of in- 
fected or exposed material, there is no reason the states cannot dele- 
gate this authority to a federal quarantine agency. This has been 
done in federal-state cooperative enforcement of some of the present 
quarantines. 

Many states are quite conscientious in their efforts to eradicate 
certain plant pests, or diseases, from within their borders. To this 
end certain states have enacted and enforce restrictions on the intra- 
state movements of the controlled plant. If, for example, such a 
state in making an effort to reduce pests on gladiolus bulbs, requires 
the inspection of all such stock moving within its borders, that state 
should, of course, be permitted to exact those same requirements on 
shipments of these plants into the state. Such a requirement would 
put nonresident shippers at no disadvantage in competing in the local 
market as no more would be required of the nonresident than of the 
resident shipper. The state of destination, however, should be re- 
quired to accept a federal certificate of inspection at state of origin. 
so as to avoid a trade barrier occasioned by the delay for inspection 
at designation. 


Federal control of plant quarantines would promote uniformity 
and erase the interstate trade barriers which at the present exact « 
high annual toll from shippers throughout the nation. Such federal 
control of quarantines, however, cannot operate with maximum ef- 
ficiency and eliminate barriers to interstate trade unless the various 
state legislatures are willing to delegate part of the police power given 
to them by the United States ConstTITUTION. 


22 Ried v. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 47 L. ed. 108 (1902) ; 
Asbell v. Kansas, 209 U. S. 251, 28 Sup. Ct. 485, 52 L. ed. 778 (1908); and 
Mintz v. Baldwin, 289 U. S. 346, 53 Sup. Ct. 611, 77 L. ed. 1245 (1932). In- 
spection and quarantines to exclude diseased animals are permissible in the 
absence of conflict with the Federal Acts. 


23 Must Hatch Incubator v. Patterson, Gov. of Oregon, 27 F. (2d) 447 
(1928). An Oregon Quarantine on baby chicks to prevent spread of white 
diarrhea was declared invalid as Congress had assumed control of the inter- 
state shipment of live poultry. 
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SUGGESTED SOLUTION 


A practical solution to the plant quarantine problem seems to be a 
standardization of requirements and enforcement of these standard- 
ized requirements by the Federal Department of Agriculture. It 
would be to the advantage of all concerned to quarantine as to host 
material involved, instead of the present method of enforcing quar- 
antines on the basis of the pest involved. This classification would 
enable the inspector to tell at a glance whether the material in ques- 
tion is subject to any quarantine regulation. And if so, what treat 
ment or inspection is required. The inspectors would be supplied 
with loose-leaf binders containing all the inspection or disinfecting 
requirements of host material that would be passing through their 
terminal. 

One federal inspection at the border of the diseased area would be 
all that would be necessary in most cases. After this inspection a 
federal certificate would be attached to the package and this certificate 
would be its “passport” to its destination. It would then only be 
necessary to check the packages for certificates at shipping terminals 
to catch any shipments that might have been put in transit without 
having first been inspected. 

Of course this method of federal inspection at the point of origin 
would not prevent states from erecting other trade barriers such as 
bond or permit requirement under the name of quarantine regula- 
tion. Federal inspection, however, would eliminate state regulations 
of a strictly quarantine nature and destroy the validity of the quar- 
antine argument for other regulatory statutes. To eliminate other state 
quarantine requirements that are trade barriers the states would be 
required, under the equal privilege and immunities clause of the Con- 
STITUTION, to invoke the same regulations against intrastate shipments 
that they do against interstate shipments from private individuals. 
The equal privilege and immunities clause of the CoNsTITUTION, 
however, cannot be invoked by out-of-state corporations. This 
would not be forcing the states to give up the right to enact quaran- 
tine regulations, but would be merely minimizing the interstate trade 
barrier that such regulations erect. 








FEDERAL FISCAL POWERS AND THE ABATEMENT OF 
TRADE BARRIERS 


ROBERT B. HOBBS 


The investigation now being conducted by the Interstate Com- 
merce Commission * of the need for federal regulation of the sizes 
and weights of motor vehicles and of combinations of vehicles has 
served, among other things, to focus attention on the legal problems 
which might be involved in such regulation. Limitations on size 
and weight which have been imposed by the various states constitute 
but one of the trade barriers to which objection has been raised by the 
motor carriers.? Attention will be devoted primarily to this subject, 
however, as there is some indication that this phase of the problem 
may be the first to receive extended consideration by Congress. 

A basic question which must be analyzed before the framing of 
legislation on the subject can be deliberated is that of the constitu- 
tional justification of regulation of motor-carrier sizes and weights 
by the Federal government. That Congress has not yet entered this 
field of activity seems to be settled by the “car-over-cab” case, 
Mauer v. Hamilton.2 Whether it has the power so to do is discussed 
elsewhere in this issue.* Opinion of students of the question is 
rather evenly divided. Some have concluded that the Federal govern- 
ment does have this power under the commerce clause of the Con- 
STITUTION.® Others believe that this conclusion should be modified 
by certain restrictions. For example, in an article by Kauper in the 
Michigan Law Review,® it was said: 

. . . The fact of state ownership of highways requires that 
federal regulation be reasonable in the light of the state’s pro- 


prietary interests in its highways and the social and economic 
purposes they were meant to serve. 


1 The investigation, Ex parte no. MC 15, is being conducted pursuant to the 
authority granted by Congress in the Federal Motor Carrier Act of 1935, 49 
Stat. 543 (1935), 49 U. S. C. Supp. I §§ 301-327 (1935). 

2 These trade barriers are presented in the testimony of witnesses before the 
Temporary National Economic Committee, March, 1940. A comprehensive dis- 
cussion and analysis of state tax barriers to interstate trade is given in an 
article by Lockhart, State Tax Barriers to Interstate Trade (1940) 53 Harv. 
L. Rev. 1253. 

8 309 U. S. 598, 60 Sup. Ct. 726, 84 L. ed. 969 (1940). The validity of state 
regulation of this subject matter, on the other hand, has been upheld in South 
Carolina Highway Dept. v. Barnwell Bros., 303 U. S. 177, 58 Sup. Ct. 510, 
82 L. ed. 734 (1938). 

4 Fort, Federal Regulation of Weights and Sizes of Interstate Motor Carriers 
(1941) 9 Geo. Wasu. L. Rev. 779. 

5 Unitep States ConstTituTIon, Art. I, sec. 8, (3). 

6 (1934) 33 Mic. L. Rev. 239. 


[811] 
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Still others have taken the view that this kind of regulation would 
not be within the scope of the commerce clause; this conclusion was 
reached in a report adopted by the American Bar Association’ and 
also appears in the article on federal regulation of motor carriers in 
this issue.* The theory propounded in the American Bar Association 
report was that regulation of the physical proportions of trucks would 
operate directly upon the roads themselves, and that this resultant 
regulation of the state’s roads would be beyond the constitutional 
power of Congress. 

Some have professed to see in the dissenting opinion in McCarrol 
v. Dixie Greyhound Lines * an invitation to Congress to take reme- 
dial steps, with some assurance that action could be taken which 
would rest on a solid foundation. Others point to the opinion in 
Carter v. Carter Coal Co.,’° where, in discussing difficulties caused 
by the heterogeneity of state laws, the work of the Commission on 
Uniform State Laws was favorably mentioned, and it was said: 


If there be an easier and constitutional way to these desirable 


results through congressional action, it thus far has escaped 
discovery. 


The divergency of conclusions that have been reached emphasizes 
the possibility that regulatory legislation based on the commerce 


power might be found unconstitutional if challenged in the courts, 
with a consequent unfortunate delay in finding a solution of the prob- 
lem. 

It may be in order, then, to consider other possible methods which 
might be helpful in minimizing some serious trade barriers. Cooper- 
ative action by the states has been proposed, but the history of trade 
barriers up to this time, as set forth by the testimony of many of the 
witnesses at the hearings of the Temporary National Economic Com- 
mittee in 1940, indicates that such action is likely to be ineffective 
because of the slowness with which results can be obtained, at best, 
and because of the disinclination of some states to modify their legis- 
lation. Similarly, any cooperative federal-state action in which no 
pressure is exerted on the states may prove unavailing for the same 
reasons. It has been suggested that alternative powers of Congress, 
such as the war power, the postal power, the taxing power, and the 
spending power, might be used. In particular, the use of federal 
grants in aid, made available to the states only when certain condi- 


7Report by a special committee on Contract Carrier Regulation of the 
Section of Public Utility Law of the American Bar Association (1933). 

8 Supra note 4. 

9 309 U. S. 176, 60 Sup. Ct. 504, 84 L. ed. 683 (1940). 

10 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 (1936). 
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tions are complied with, has been mentioned.’ The constitutional 
law applicable to this method will be considered in this paper, and its 
application to the problems of regulation of sizes and weights of 
motor carriers will be discussed. 


I. TAXATION AND REGULATION 


The imposition of some federal taxes has had results in the form 
of concomitant regulation no less important than the revenue which 
has accrued. Well-known instances are the regulation of certain nar- 
cotic drugs and of alcohol. The Supreme Court, indeed, has said: 


Every tax is in some measure regulatory. To some extent it 
interposes an economic impediment to the activity taxed as com- 
pared with others not taxed.’? 

Thus the motives which impel Congress to levy taxes may be at least 
two-fold. Many taxes are levied almost solely with the purpose of 
raising revenue, and with the desire of causing the least possible 
economic disturbance which their nature will permit. But there are 
other taxes, the prime motive for which is the creation of some regula- 
tory effect; for example, certain protective import duties might be 
cited.** 

Some of the cases in which regulative aspects of federal taxation 
have been considered by the courts should be reviewed briefly in 
order to recall to mind what limitations have been enforced on taxes 
laid with the purpose of regulating certain activities, and also, pos- 
sibly, to gain some idea of the sort of regulation by this method which 
has proved feasible in the past. 

The fact that Congress may have had another motive than that of 
raising revenue does not in itself render a tax invalid. This was 
decided by the Supreme Court in 1869 in the case of Veazie Bank v. 
Fenno.* The nature and amount of the tax in question there were 
such as strongly to indicate that the objective was not to raise reve- 
nue, but to restrain the circulation of bank notes issued by agencies 
other than the Federal government. The language of the court 
suggests that a direct prohibition of the issuance of these notes, under 
the currency powers of Congress, would have been valid, and that 
this tax was likewise valid as being merely an indirect method of 
accomplishing the same purpose. Applying these principles to the 


11 See, e. g., note in (1933) 42 Yate L. J. 402. 
12 Sonzinsky v. U. S., 300 U. S. 506, 57 Sup. Ct. 554, 81 L. ed. 772 (1937). 


18 J. W. Hampton, Jr., & Co. v. U. S., 276 U. S. 394, 48 Sup. Ct. 348, 72 
L. ed. 624 (1928). See also in this connection Head Money Cases, 112 U. S. 
580, at 596, 5 Sup. Ct. 247, 28 L. ed. 798 (1884). 


14 Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 1869). 
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problem of the regulation of motor carriers, the conclusion would be 
that if Congress does have the power of such regulation under the 
commerce clause, then a tax which might be levied to implement this 
power would be valid. But if Congress does not have this power, 
(which is one of the suppositions on which this discussion is based) 
then the use of a tax to accomplish such regulation finds no support 
in the Veazie Bank case. On the contrary, as was said in the case 
of United States v. Butler: ** 


. . . Resort to the taxing power to effectuate an end which 
is not legitimate, not within the scope of the Constitution, is 
obviously inadmissible. 

Certain criteria have been used by the Supreme Court in determin- 
ing whether a given tax was an attempt to “effectuate an end which is 
not legitimate.” One such criterion appeared in cases arising out of 
the Harrison Narcotic Drug Act of 1914.%° This act levied a nomi- 
nal tax, accompanied by regulatory provisions directed toward the 
conduct of certain dealers and manufacturers, and made the violation 
of the requirements of the act a criminal offense. The validity of the 
act was upheld by a margin of only one vote in United States v. 
Doremus.*" The doubt that was expressed as to the constitutionality 
of the act appeared to be based on the thought that it was not a bona 
fide tax, but merely an attempt to exert by indirection a power not 
delegated by the ConsTITUTION to the Federal government, namely, 
police power over matters of local concern. Later, the act was 
amended ** so as greatly to increase the occupation tax. This ap- 
peared to remove the suspicion of subterfuge, according to Mr. Chief 
Justice Taft.1° If the taxing power is to be used in connection with 
a regulatory measure, then, especially where there may be some doubt 
as to the constitutional basis for the regulation in the absence of the 
tax, the legislation would probably be more viable in the courts if the 
tax were designed to raise an appreciable amount of revenue. 

In the Child Labor Tax case *° the Court expounded more fully 
its theory of the relation between taxation and regulation. It was 
said that where the sovereign enacting the law has the power to 
impose both tax and penalty, the difference between revenue produc- 
tion and mere regulation may be immaterial, but not so when one 


15 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477, 102 A. L. R. 914 (1936). 
16 38 Stat. 785 (1914), 26 U. S. C. §§ 1040-41 (1934). 

17 249 U. S. 86, 39 Sup. Ct. 214, 63 L. ed. 493 (1919). 

18 40 Stat. 1057 (1918), 26 U. S. C. § 1050 (1934). 

19 Nigro v. U. S., 276 U. S. 332, 48 Sup. Ct. 388, 72 L. ed. 600 (1928). 


20 Bailey v. Drexel Furniture Co., 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 
817 (1922). 
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sovereign can impose a tax only, and the power of regulation rests 
in another. Here the “tax” was said to have lost its character as 
such and to have become a penalty, with the characteristics of regula- 
tion and punishment of activities which were properly within the 
scope of state regulation. Said the Court: 


Its prohibitory and regulatory effect and purpose are palpable. 
All others can see and understand this. How can we properly 
shut our minds to it? 


From the wording of the decision it may be concluded that the Court 
regards a tax as carrying with it a presumption of validity, which, 
however, may be destroyed by proof of the contrary on the face of its 
provisions.”* 

It does not appear likely, however, that the use of the taxing power 
alone will be very helpful in removing trade barriers. For, in the 
last analysis, it is seen that what we wish to modify are certain regu- 
latory and taxing activities of the states. As these activities have been 
held valid exercises of the police and other powers of the states, and 
are not merely invasions of a field in which the Federal government 
has been granted plenary powers by the CoNnsTITUTION, they are not 
proper subjects for the imposition of federal taxes under our present 
theories of inter-governmental tax immunities, as they are expounded 
in such cases as South Carolina v. United States ** and the more 
recent case of Graves v. People of the State of New York.** Since 
the direct taking of money from the states by taxation does not seem 
to be available, therefore, as a method of financial persuasion, we are 
led to the possibility of the prospect of withholding money which 
would otherwise be spent by the Federal government for the benefit 
of residents of the several states as a method of inducing the states to 
modify their legislation which has been found burdensome. 


II. FEDERAL SPENDING POWERS 


A few recent cases have given us interpretations of the spending 
power of Congress in relation to regulatory legislation. In United 
States v. Butler ** there was in issue the constitutionality of certain 
provisions of the Agricultural Adjustment Act *® which imposed a 


21 A similar result was reached in Hill v. Wallace, 259 U. S. 44, 42 Sup. 
Ct. 453, 66 L. ed. 822 (1922), where it was said that the unconstitutional pur- 
pose of the Future Trading Act, 42 Stat. 187 (1921), 30 U. S. C. § 28 (1934), 
to regulate business which was within the police powers of the states, was 
apparent from the title of the act; the tax was held merely an instrument to 
force compliance with the regulations. 

22199 U. S. 437, 26 Sup. Ct. 110, 50 L. ed. 261 (1905). 

23 306 U. S. 466, 59 Sup. Ct. 595, 83 L. ed. 927 (1939). 

24 Supra note 15. 

25 48 Stat. 31 (1933), 7 U. S. C. § 601 (1934). 


5 
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tax on processors of certain farm products, the revenue from which 
was to go to farmers who reduced crops and acreage under agree- 
ments with the Secretary of Agriculture. The Court found three 
serious objections to this plan.** In the first place, the exaction was 
held not a true tax, but merely the transfer of funds from one class 
of persons to another class. Moreover, the scheme was regarded as 
an attempt to regulate production, ordinarily a matter for state action, 
without the consent of the state. And, finally, the contemplated con- 
tracts were characterized as coercive in nature, unlawful in their aim, 
and of oppressive consequences. This case is particularly important 
for a study of the spending power of Congress, in that both the 
majority and the dissenting opinions discussed at some length the 
scope of this power. All agreed that the expenditure of funds to 
promote the general welfare is a substantive power, separate and 
distinct from the other enumerated powers, specifically delegated to 
Congress by the CoNnstiTUTION ** and that there is no power to 
provide for the general welfare independently of the spending power 
and the other enumerated powers. This is the view which has been 
expounded by Hamilton ** and by Story.*® The argument proceeds 
that, as moneys collected in accordance with the CONSTITUTION can 
be disposed of only through appropriation and expenditure, it follows 
that the objects for which they are collected can not all be accomplished 
unless the power to spend is as broad as the power to tax. The dis- 
senting opinion appears to regard the majority decision as imposing 
a further limitation on the spending power, and making it subject to 
the other legislative powers. The restatement by the court in Steward 
Machine Co. v. Davis *° of its reasons for holding the Agricultural 
Adjustment Act unconstitutional, in addition to the remarks made by 
the court, on the same day, on the subject of the “general welfare” 
clause, in Helvering v. Davis*' indicate that it is unlikely that the 
Court would impose such a restriction on the spending power. 

In passing, it is interesting to note the statement in the dissenting 
opinion in the Butler case, that 


The power of Congress to spend is inseparable from persua- 
sion to action over which Congress has no legislative control. 


26 This classification is taken from the opinion in Steward Machine Co. v. 
Davis, 301 U. S. 548, 57 Sup. Ct. 883, 81 L. ed. 1279 (1937). 


27 Unitep States Constitution, Art. I, Sec. 8, (7). 
284 Works (Lodge ed.) 70. 
29 1 COMMENTARIES ON THE CONSTITUTION OF THE UNITED States (5th ed.) 


80 Supra note 26. 
81 301 U. S. 619, 57 Sup. Ct. 904, 81 L. ed. 1307 (1937). 


' 
‘ 
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This parallels the statement, with respect to the inevitable regulatory 
effect of taxation, which has previously been quoted from Sonzinsky 
v. United States.** 

In the case of Steward Machine Co. v. Davis** the consti- 
tutionality of portions of the Social Security Act * was challenged. 
The title in question imposed a tax on employers with respect to 
having persons in their employ, and allowed credit up to 90 per cent 
of the tax for contributions made to state unemployment funds, pro- 
vided that the state law were approved by the Social Security Board. 
The Court said that the objections which had been made to the 
Agricultural Adjustment Act did not apply here. The proceeds of 
the tax were not earmarked for a special group, but went into the 
general funds of the Treasury. There was no question of regula- 
tion without the consent of the state, as the plan needed the codpera- 
tion and approval of a state statute before it could become effective. 
Nor was the state permanently and irrevocably bound even then, as 
it retained the power to repeal its statute. Hence its sovereignty was 
not impaired by relinquishing any of its powers. The purpose of 
the act—the relief of the unemployed—was regarded as one in which 
both federal and state governments might have a legitimate interest, 
and therefore a proper subject for an agreement between them. The 
conditions under which credit was to be given for payments to a 
state fund were viewed as only reasonable, as the grants to the states 
for administration of their laws might fail of their purpose unless 
the terms of the payments were such that there would be some as- 
surance that the funds would be properly expended. The tax and 
its alternative were regarded as substantially equivalent in purpose. 


In Helvering v. Davis** the Court laid down the rule that the 
decision as to what constituted “general welfare” rested with Con- 
gress, and not with the courts, unless the choice were clearly an 
arbitrary exercise of power. In upholding the congressional view 
that certain titles of the Social Security Act promoted the general 
welfare, the Court mentioned certain facts which were thought to 
be corroborative of that opinion. These may be briefly summarized 
as follows: the problem was national in scope and dimensions; laws 
of the separate states could not deal with it effectively; states and 
local governments are often lacking in the resources that are neces- 
sary to finance an adequate program; and these governments are at 
times reluctant to increase the burden of taxation to the point neces- 





32 Supra note 12. 

33 301 U. S. 548, 57 Sup. Ct. 883, 81 L. ed. 1279 (1937). 
84 Federal Motor Carrier Act 7 (1935), supra note 1. 

35 Supra note 31. 











818 THE GEORGE WASHINGTON LAW REVIEW 


sary to provide adequate funds for fear of placing themselves in a 
position of economic disadvantage as compared with their neighbors. 


III. APPLICATION OF THE FOREGOING PRINCIPLES TO THE 
REGULATION OF Motor CARRIERS 


Before attempting to apply the legal principles which have been 
enounced by the Supreme Court in the cases reviewed above to 
the problem of the regulation of motor carriers, it may be well to 
specify with greater particularity the objectives which it is desired 
to accomplish. The obstructions to trade may be said to arise from 
three main sources, as far as motor carriers are concerned. These 
are the great divergency among state laws with respect to size and 
weight and other physical specifications, oppressive taxation resulting 
from the cumulative effect of state taxes on vehicles operating in 
interstate commerce, and procedural difficulties in obtaining operating 
permits, especially for irregular and unusual operation. A compre- 
hensive program for relief from trade barriers should provide for 
the minimization of all these difficulties. 


There are several sound reasons for the passage by the states of 
legislation concerning motor carriers which has had the effect of 
erecting trade barriers. It may be desired to prevent the use of the 
highways by vehicles exceeding certain sizes and weights in order to 
protect roadbeds, bridges, and other physical property from destruc- 
tive loads and from injury by vehicles of excessive dimensions. Or 
the objective may be the promotion of safety. Another purpose may 
be to keep the expenditures for highway facilities commensurate with 
the state’s ability to bear the financial burden. Still another aim 
may be to minimize the interference of large commercial vehicles 
with the enjoyment of the roads by drivers of pleasure vehicles. And 
finally there may be the purpose of regulating economic factors, such 
as the control of competition between different forms of transporta- 
tion, the encouragement of local business enterprises, and the control 
of the entry of “foreign” merchandise. While some of these ob- 
jectives, especially some of those relating to economic regulation, 
may be contrary to the CoNsTITUTION in that they are impositions of 
unreasonable burdens on interstate commerce, others may be quite 
justifiable. This must be taken into account in formulating any pro- 
gram for the minimization of trade barriers. Provisions should be 
included which would make it unnecessary for the states to continue 
in force legislation which has been found objectionable from the 
point of view of its effect in creating trade barriers, and indeed, make 
it more desirable from their point of view to codperate with the 
plan suggested by the Federal government. 
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Many of the causes of legislation resulting in trade barriers 
could be removed, it is believed, by the proper application, and ex- 
pansion, if need be, of the system of federal grants in aid of road 
building. It would be necessary for the Federal government to im- 
pose certain conditions which would have to be met before the funds 
could be made available. In reconstructing old roads, or in building 
new ones, the highways would have to conform to certain standard 
specifications. These specifications should deal with load-bearing 
capacities, in order that vehicles of certain weights and loads could 
be operated on the roads without too serious a destructive effect; 
with clearances for bridges and overpasses, so that certain widths 
and heights of vehicles could be permitted; and with such features 
as steepness of grades, sharpness of curves, number and separation 
of lanes, types of intersections, and so on, both for reasons of safety 
and for the purpose of reducing the interference of trucks and busses 
with pleasure cars. 

At the same time, to insure that the purpose of providing such 
roads would be fulfilled, it would be necessary to require that the 
state should agree to permit the passage of vehicles of the sizes and 
weights for which the roads were designed. As the roads would be 
constructed to carry certain densities of traffic, it would have to be 
agreed that operating permits could not be denied because of “con- 
gestion” before these traffic densities were reached. Possibly it 
could be arranged that the issuance of operating permits for carriers 
in interstate commerce would be exclusively a federal function, and 
that the states would agree to respect such permits for vehicles com- 
ing from other states. The same considerations might well apply to 
registration of motor vehicles, eliminating much of the unnecessary 
bother of multiple registration. 

As the roads would be constructed with certain safety standards 
in mind, questions of safety regulation, such as lighting of vehicles, 
might well be brought under exclusive unified control, replacing the 
present hotch-potch of state requirements. 

In view of the amount of money made available for the benefit of 
the states, it would not be unreasonable to require the states to 
reduce charges to out-of-state vehicles for the privilege of occasional 
or infrequent use of their roads to a point where these fees would 
no longer be unduly burdensome. 

A further question arises as to the geographical and temporal 
extent of this program. Should the conditions imposed be limited to 
the highways on which funds are spent, or may they be extended to 
other roads? While it is probably true that in terms of mileage, 
most of the roads which are maintained solely by local authorities 
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are secondary in type, and consequently carry a relatively small pro- 
portion of interstate traffic, yet there are many important highways 
built by the states alone. Possibly some of the states’ reasons for 
not modifying their regulations would not be met by extending the 
conditions on the grants to these highways, without a directly cor- 
responding allotment of funds. Such situations would have to be 
covered by agreement between the states and the Federal govern- 
ment. It is even more essential that the plan comprehend a long 
period of time, for nothing but confusion would result from an inter- 
mittent program. This again would properly be one of the subjects 
covered by the agreement. 


It appears, then, that a program of the type suggested could prob- 
ably be designed to remove most of the causes of obstructive state 
legislation except those having to do with economic control, and the 
benefits to the states resulting from participation in such a program 
could probably be made attractive enough to outweigh the latter con- 
siderations. 


Conditions have been attached to federal grants for road building 
almost from the earliest days of our history. In 1802 the Federal 
government agreed to use funds from the sale of public lands in 
Ohio for roads leading to that state, on condition that Ohio refrain 
from taxing those lands for a period of five years.** The validity 
of a compact involving the transfer of federal lands to a state for 
transportation facilities on certain conditions was necessary to the 
decision in Stearns v. Minnesota** in 1900. Numerous examples of 
the appropriation of federal funds for all kinds of purposes having 
to do with the general welfare, on certain conditions, are given in 
the dissenting opinion of Mr. Justice Stone in United States v. 
Butler.** The Federal Highway Act of 1921 and the Hayden-Cart- 
wright Act of 1934 have forbidden the exaction of tolls for the use 
of highways built or rebuilt with federal aid, and imposed conditions 
in respect of the diversion of state revenues from motor-vehicle taxa- 
tion.*® In view of this history, the type of plan here discussed would 
not be a departure from precedent, but rather the extension of an 
existing method to cope with new problems. 





36 This and other interesting examples are given by Corwin, in Power of 
Congress—A propos the Maternity Act (1923) 36 Harv. L. R. 548. 

87 179 U. S. 223, 21 Sup. Ct. 73, 45 L. ed. 162 (1900). 

38 Supra note 15. 

89 Report of the Federal Coérdinator of Transportation, Pusitic Amps To 
TRANSPORTATION, Vol. IV, p. 7 (1940). See also in this connection Carley & 
Hamilton v. Snook, 281 U. S. 66, 50 Sup. Ct. 204, 74 L. ed. 704 (1930), in 


which it was held that state registration fees are not tolls within the meaning 
of the Federal Highway Act. 
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As more than two billion dollars have been spent in federal aid 
to road-building during the last twenty years,*® it is possible that 
the desired results could be attained without increasing the rate of 
expenditure, except for such amounts as would be necessitated by 
the supervision of the program. If so, legislation to initiate the pro- 
gram would not need to provide any additional revenue from taxes, 
but would be directed solely to the expenditures and conditions 
thereon. The cases of Massachusetts v. Mellon and Frothingham v. 
Mellon* indicate that such legislation might be challenged only with 
great difficulty in the courts. The federal legislation attacked in those 
cases provided for appropriations to protect the health of mothers 
and infants, to states which complied with certain conditions. The 
Commonwealth of Massachusetts complained that the act usurped 
certain powers of local self-government. But the court pointed out 
that the state was at liberty to reject the offer if it so chose. It was 
further said that the question was political, not judicial, in character, 
as nothing was to be done without the state’s consent, and that it was 
therefore not a justiciable controversy. The contention of an indi- 
vidual taxpayer in the companion case was that the appropriation 
would increase the burden of taxation and so take property without 
due process of law. The court disposed of this argument by saying 
that the interest of a single taxpayer in the moneys of the treasury 
was comparatively minute and indeterminable, and the effect of the 
appropriation on future taxation so remote and uncertain as to 
afford no basis for an appeal to the preventive powers of a court of 
equity. Thus it would seem rather difficult to find a way to challenge 
such a method as has been suggested, where the plan involves an 
exercise of the spending power only. 

It might be found advisable, however, to adopt a plan which would 
provide for substantially increased expenditures for road building, 
coupled with additional taxes which would provide the necessary 
money. Such a plan might be subject to challenge by a citizen 
affected by the tax, similar to the cases discussed above in which the 
Agricultural Adjustment Act and the Social Security Act were at- 
tacked. The plan should, therefore, be able to pass the tests applied 
by the Supreme Court in those cases. There seems to be no doubt 
that the general welfare of the country would be promoted by the 
minimization of trade barriers. The proceeds of the tax would not 
benefit a special group only, but a very large section of the general 
public, namely, everyone who uses the roads, and who would be 
helped by a smoother flow of commerce. State rights would not be 





#0 Report of the Federal Codrdinator, etc., p. 9. 
41 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923). 
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usurped, as the consent of a state, through statutory modification or 
otherwise, would be necessary before the plan could be extended to 
that state. The conditions which would be imposed on the grants 
of funds would be only such as were necessary to insure that the 
purpose of the expenditures would be fulfilled. Thus it would seem 
that such a plan could pass the required tests, and be found ac- 
ceptable. 

It may be objected that by such a program the Federal government 
is attempting to reach matters beyond its jurisdiction through the 
use of the fiscal power, similarly to a state government as reported 
in Western Union v. Kansas.‘2 There a school tax was imposed on 
a corporation doing both interstate and intrastate business in Kansas, 
using the corporation’s total capital, both in and out of the state, 
as a basis for the tax. This tax was held unconstitutional, since it 
tried to reach property beyond the jurisdiction of the state. There are 
several important differences between the situation there described 
and that which would be created by the program discussed here. 
There the company would have suffered a destruction of property 
values whether it elected to pay the unconstitutional tax and con- 
tinue its business within the state, or to give up a portion of its 
business and refuse to pay the tax. Here the state has a choice 
which would not lead to financial loss. It may decline to enter into an 
agreement with the Federal government, but no loss of property 
will result—its position will be unchanged. In the Western Union 
case the company was bound only by implication to constitutional 
requirements; no right was yielded by any act of the company. But 
here there is an actual agreement, with promises by the parties— 
something in many respects like a contract. The state has agreed 
to relinquish control which it could otherwise exercise, in return for 
the grant of funds. Having received the money, the state would be 
unjustly enriched if it did not fulfill its part of the agreement. In 
this respect its situation is much different from that of the corpora- 
tion in the Western Union case. 

In summary, it appears that the lemma that Congress does not 
have the power to legislate directly to regulate sizes and weights of 
motor carriers, and other features of interstate commercial motor 
traffic, does not necessarily lead to the conclusion that the solutions 
of trade-barrier problems must be left to the present ineffective meth- 
ods. On the contrary, it seems likely that the method of federal 
grants in aid of road building, subject to certain conditions, would 
provide a constitutional device for achieving the same results almost 
as quickly, and by codperation between the federal and state govern- 





#2216 U. S. 1, 30 Sup. Ct. 190, 54 L. ed. 355 (1910). 
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ments, rather than the imposition of laws which might be regarded 
with disfavor by many states. The imposition of a law by superior 
authority would be unwelcome since it would fail to remove the 
causes which impelled these state governments to pass the offending 
legislation. The plan which has been discussed in this paper, how- 
ever, would dispose of most of these causes by mutual agreement. 








THE USE OF THE FEDERAL ANTI-TRUST LAWS 
TO COMBAT TRADE BARRIERS 


RICE E. SCHRIMSHER 


An appraisal of the extent to which enforcement of the federal 
anti-trust laws might contribute to the elimination or reduction of 
trade barriers depends in the first instance upon definition of terms. 

Since the anti-trust laws have as their broad objective the removal 
of unlawful restraints on interstate trade, it must first be determined 
whether the terms “trade barrier” and “unlawful restraint” are iden- 
tical. In a broad sense any restraint on interstate commerce is a 
trade barrier. But a trade barrier as understood by those groups 
that have in recent years concentrated on the barrier problem has 
a narrower and technical meaning. For the purpose of this discussion 
the following definition furnishes a guide: 


it (trade barrier) is a statute, regulation or practice 
which operates or tends to operate to the disadvantage of persons, 
products or commodities coming from sister states, to the ad- 
vantage of local residents and industries." 


Under the foregoing definition it is obvious that all unlawful 
restraints would not be trade barriers; yet the definition compre- 
hends barriers created by statutory enactments which fall within the 
ambit of the federal anti-trust laws when they are resorted to by 
individuals or groups in creating or implementing undue restraints 
of trade and monopolistic practices in interstate commerce. In some 
instances public officials might be guilty of furthering these ends. 

Only to this extent do the public statutory and administrative bar- 
riers take on the aspect of anti-trust. Apart from these public bar- 
riers, however, consideration must be given to private barriers in 
situations where individuals or groups engage in practices to achieve 
the same objectives as are sought by the barrier statutes. 

A study of the cases instituted under the anti-trust laws has shown 
many involve practices creating or tending to create trade barriers. 
Most of these are situations where groups conspire for the achieve- 
ment of selfish purposes, usually to gain a more favorable economic 
position in the competitive field. Available devices are employed 
which will serve to gain this favored position. In the creation of 
these private trade barriers public and private devices are used in- 





1 Definition given by Professor S. C. Oppenheim in an address before the Na- 
tional Conference on Interstate Trade Barriers held in Chicago in April, 1939, 
under the auspices of the Council of State Governments. 
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discriminately. The method seems to be to employ anything at hand 
that will effectuate the purpose, be it the sanction of a statute, regu- 
lation or ordinance, conspiracy with public officials or unlawful 
practices by the group seeking a favored position. 


In summarizing privately erected trade barriers the above defini- 
tions have served as a basis of identifying those trade barriers which 
may constitute unlawful restraints of trade. It should also be pointed 
out that emphasis has been placed on the methods employed in the 
creation of barriers and the purpose sought to be achieved by their 
use. Further, the examples given are those trade barriers which can 
be successfully eliminated by use of the anti-trust laws.” 

There are situations where a group indulges in practices for the 
purpose of directly benefiting the group, the effect being the creation 
of barriers to products being shipped in from another locality. Such 
an example is found in an indictment under the Sherman Act® charg- 
ing a local truckers’ union with interfering with commerce by stopping 
trucks of all out-of-town shippers and trucking companies bringing 
general merchandise and perishable foodstuffs into New York City 
at the city limits; and by threats, intimidation or violence compelling 
the owners or drivers to pay for each trip of every truck either for 
the privilege of being permitted to complete delivery unmolested or 
for permitting some member of the local union to complete the 
transportation, delivery and unloading.* In another case the De- 
partment of Justice charged that local building trades unions refused 
to accept shipments of building materials and fixtures in the New 
Orleans area consigned to projects where members of defendant 
unions were employed, when such shipments were transported in 
vehicles operated by drivers other than members of defendant truck- 
ers’ union.’ In both of these cases the purpose was to benefit the 
local union and the effect was to put outside drivers at a disadvantage 
as well as interfere with the outside products being shipped into the 


2 For an excellent discussion of privately created trade barriers, see Edwards, 
Trade Barriers Created by Business (1940) 16 Inp. L. J. 169, in which the 
author gives several examples of business practices that constitute trade bar- 
riers. Mr. Edwards, however, does not make a sharp distinction between trade 
barriers and unlawful restraints of trade in his treatment of the barrier problem. 

5 26 Stat. 209 (1890), as amended, 50 Stat. 693 (1937), 15 U. S. C. §1 (1934). 

*#U. S. v. Local 807 of International Brotherhood of Teamsters, Chauffeurs, 

Stablemen and Helpers of America, Indictment, No. 102-394, May 31, 1938 
(S. D. N. Y.). On May 24, 1940, a verdict of guilty was returned as to Local 
807 and 26 individual defendants. On June 19, 1940, Local 807 was fined $2,000 
and the individual defendants sentenced for periods varying from one month to 
one year. 
_ 5U. S. v. Building and Construction Trades Council of New Orleans, Lou- 
isiana, Indictment, No. 19865, Jan. 15, 1940 (E. D. La.). This case is now 
pending before the Supreme Court on an appeal taken by the government from 
an order by the district court sustaining demurrers to the indictment. 
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locality. The shipper was put in the position of having to accede 
to these unreasonable conditions or lose a market for his commodi- 
ties. 

Another device creating barriers to trade is the use of the “union 
label” on building materials. Manufacturers of electrical fixtures and 
a local electrical workers union were charged with preventing the 
purchase of electrical fixtures manufactured outside the State of 
Illinois for shipment into the Chicago area by refusal of the defend- 
ant union to install fixtures not bearing the union’s “fabricating 
label.”® A similar charge involving millwork was made against 
manufacturers and unions in Pennsylvania.’ A sheet metal workers 
union in Washington was charged with refusing to install, alter or 
repair heating and air-conditioning equipment not labeled to indicate 
the manufacture thereof by members of affiliated unions.* The presi- 
dent of a large mail-order store testified that on all warm air furnace 
installations made by his company in Chicago union fittings, obtain- 
able from only one company in Chicago and costing fifty per cent 
more than similar fittings brought in from outside, were required 
to be used.® He testified further that in the cities of Boston, Phila- 
delphia, New York, Chicago and San Francisco, his company could 
not obtain union plumbers and contractors to install its plumbing 
fixtures.1° It is typical in these situations to find a manufacturer 
and a union conspiring to give the manufacturer a monopoly of the 
local market by excluding outside products and the union gains by 
forcing producers to employ its members. 

The boycott and threatened boycott are familiar weapons in our 
economy to secure a favored position for groups strong enough to 
exert pressure of this nature. Its use is not peculiar to any one field 
of economic endeavor but serves the purpose of distributors, manu- 
facturers, contractors and labor to promote their economic ends to 
the disadvantage of competitors. In the distribution field it is 
typical for dealers and jobbers to form an association in a trade 
area for the purpose of maintaining fixed prices and to secure other 
advantages. A necessary complement to such a plan is the elimina- 
tion of those competitors who refuse to participate. In 1938 the 
Federal Trade Commission issued an order to cease and desist 


®U. S. v. Beardslee Chandelier Manufacturing Company, Indictment, No. 
32078, Feb. 14, 1940 (N. D. Iil.). 


7U. S. v. Lumber Institute of Allegheny County, Indictment, No. 10529, Feb. 
23, 1940 (W. D. Pa.). 


8U. S. v. Local Union No. 99, Sheet Metal Workers International Associa- 
tion, Indictment, No. 45271, April 27, 1940 (W. D. Wash.). 


® HEARINGS BEFORE THE TEMPORARY NATIONAL Economic CoMMITTEE, Part 
11 (U. S. Gov. Printing Office, 1939) 5164-65. 


10 Jd, at 5164. 
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against an association of retail building material dealers that attempted 
to control retail distribution of building materials in Florida by 
threatening to boycott manufacturers, producers and wholesalers who 
sold to non-members of the association.'* An indication of the amount 
of pressure that was brought by this group is the fact that it was 
composed of about 280 retail dealers, a majority of the lumber 
dealers in the state. The result was that manufacturers, producers 
and wholesalers in North Carolina, South Carolina, Alabama, Geor- 
gia and other states were prevented from selling to certain retail 
dealers in Florida, thus being deprived of certain outlets for their 
goods, while the favored dealers gained an economic advantage. 

Similar practices involving lumber,’* confectionery’* and shoe find- 
ings'* have been attacked by the Department of Justice. 

In another case the Department charged a labor union with com- 
pelling retail distributors of wine in New York City, through intimi- 
dation and threats of picketing, to refrain from selling wine bottled 
in California..> In Seattle, Washington, an association of clean- 
ers and dyers was charged with boycotting manufacturers of steam 
garment-pressing machinery in New York, Ohio, Missouri and Cali- 
fornia who sold to non-members and price cutters.*® 

In some situations the threat to boycott is aided by the refusal 
of a labor union to install equipment sold by those manufacturers and 
jobbers who refuse to codperate with the group seeking to eliminate 
competitors. Such was the case where dealers, contractors and a 
union by forming an association sought to eliminate competing con- 
tractors by coercing manufacturers and jobbers of heating equipment 
into refusing to supply them with materials.’” 


11 In the matter of Florida Building Material Institute, Inc., 27 F. T. C. 943. 


12U. S. v. Harbor District Lumber Dealers Association, Indictment, No. 
14302-H, March 15, 1940 (S. D. Calif.). Consent decree entered on Feb. 2, 
1941, in Civil Action No. 1401-Y. 

13 U, S. v. Richmond Distributing Corporation, Petition, April 13, 1927 (E. D. 
Va.). Consent decree entered on the same day. U. S. v. Columbus Confec- 
tionery Association, Petition, Nov. 4, 1927 (S. D. Ohio). Consent decree en- 
tered on the same day. 

14U, S. v. Northwest Shoe Finders Credit Bureau, Petition, Civil Action No. 
579, March 29, 1927 (W. D. Wash.). Consent decree entered on Jan. 11, 1928. 

15U. S. v. Wine, Liquor and Distillery Workers Union, Local No. 20244, 
Indictment, No. 105-185, May 31, 1939 (S. D. N. Y.). On Nov. 9, 1939, the 
court imposed a fine of $500 on the union, and fines of $100 on each of five of 
its officials. On Dec. 19, 1939, a nolle prosequi was entered as to the four re- 
maining defendants. 

16 U. S. v. Allied Cleaners and Dyers of Seattle, Indictment, No. 11650, June 
2, 1927 (W. D. Wash.). On May 2, 1928, the association pleaded nolo con- 
tendere, a fine of $750 was imposed, and the indictment dismissed as to the re- 
maining defendants. 


17U. S. v. Associated Plumbing and Heating Merchants, Indictment, No. 
45270, April 27, 1940 (W. D. Wash.). 
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Similar practices have been charged by the Department of Justice 
in indictments involving plastering material,'* marble,*® electrical fix- 
tures,”° glass** and tile.” 

Many trade barriers have been created in the building industry 
by practices of labor unions seeking to secure employment for their 
members and to curtail improved methods of construction which 
would deprive labor of a few working hours. Very often manufac- 
turers, distributors and contractors combine with a local union to 
further their own position by eliminating competitors. The Federal 
Trade Commission has proceeded against manufacturers and dis- 
tributors of glass who, with the help of local unions, helped maintain 
a requirement by such unions that all competing glazing contractors 
should be compelled to employ four glaziers, whether needed or not, 
as a condition to securing glaziers to install glass in any building.** 
Competing glazing contractors were also required to have the glass 
glazed on the premises, thus tending to keep factory-glazed glass out 
of the state. The Department of Justice has indicted similar prac- 
tices involving factory-glazed articles and fixtures.** 

In another case the Department charged labor unions with pre- 
venting shipment into the Chicago area and use therein of truck 
mixers by requiring that paving contractors using truck mixers em- 
ploy the same number of men that they would employ if truck mixers 
were not used.** The indictment states that the conspiracy was en- 
forced by strikes and threats to strike. The result was that manu- 
facturers in Wisconsin, New Jersey, Ohio, Pennsylvania and Mis- 
souri were deprived of a large potential market, and a more efficient 

18U. S. v. Contracting Plasterers’ Association of Long Beach, Inc., Indict- 
ment, No. 14262. Y, Feb. 2, 1940 (S. D. Calif.). 

19U. S. v. Southern California Marble Association, Indictment, No. 14279-H, 
Feb. 16, 1940 (S. D. Calif.). Consent decree entered on Nov. 12, 1940, in Civil 
Action No. 1254-H. 

20U. S. v. Santa Barbara County Chapter, National Electrical Contractors 
Association, Indictment, No. 14286-Y, Feb. 28, 1940 (S. D. Calif.). 

21U. S. v. W. P. Fuller & Company, Indictment, No. 26902-L, March 15, 1940 
(N. D. Calif.). 

22.U. S. v. Wheeling Tile Company, Indictment, No. 25537, Dec. 5, 1939 
(E. D. Mich.). Defendant was made a defendant in the case of U. S. v. Mosaic 
Tile Company, Complaint, Civil Action No. © June 15, 1940 (N. D. IIl.), 
and signed a consent decree on June 17, 1940. U. S. v. St. Louis Tile Con- 
tractors’ Association, Indictment, No. 21552, May 17, 1940 (E. D. Mo.). Con- 
sent decree was entered July 1, 1940, in Civil Action No. 521-2. 

23 In the matter of Pittsburgh Plate . *: senate, 27 F. T. C. 1138. Order 
to cease and desist was issued on Dec, 2, 

24U. S. v. Glaze-Rite Company, 6 Bde No. 16681, Nov. 10, 1939 (N. D. 
Ohio); U. S. v. Glass Contractors’ Association, Indictment, No. 32233, May 
10, 1940 (N. D. IIl.). 

25 U. S. v. Michael Carrozzo, Indictment, No. 32271, June 24, 1940 (N. D. 
Ill.). This case, now designated as U. S. v. International Hod Carriers’ and 
Common Laborers’ District Council of Chicago and Vicinity, is pending before 


the Supreme Court on an appeal taken by the government from an order by the 
district court sustaining demurrers to the indictment. 
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and economical method of mixing concrete was not available for 
most of the construction work in the Chicago area. 

Another indictment charges that a metal workers union refused 
to install certain sheet metal products in buildings in New York City 
when such products were manufactured outside the state by concerns 
not employing any lathers.** A carpenters union is charged with 
attempting to prevent a plywood manufacturer in the State of Wash- 
ington from selling its products in Illinois by ordering members of 
defendant union not to work on products manufactured by said 
manufacturer.27 The purpose was to destroy a rival union selected 
by the manufacturer as its sole bargaining agency. 

Other indictments have charged similar practices which created 
barriers in the sale of limestone,** cast stone,?* plywood,® millwork 
and patterned lumber.** Labor unions were also primarily involved 
in these cases.** 

Another practice which has the effect of creating trade barriers 
is the dissemination of false and misleading statements designed to 
affect the credit standing, reputation and ability of a competitor. 
Such practices have been charged in indictments against contractors, 


26 U. S. v. Wood, Wire, and Metal Lathers’ eam Union, Local No. 
46, Indictment, No. 107-386, May 10, 1940 (S. D. N. Y.). 


27U. S. v. United Brotherhood of Carpenters and J oiners of America, Indict- 
ment, No. 32068, Feb. 1, 1940 (N. D. Ill.). The case is now pending before 
the Supreme Court on an appeal taken by the government from an order by 
the district court sustaining demurrers to the indictment. 

28 U. S. v. Chicago and Cook County ri %:4 ag Construction Trades Coun- 
cil, Indictment, No. 32069, Feb. 1, 1940 (N. D. IIl.). 


29U. S. v. Journeymen “ee Cutters heey Petition, Civil Action No. 
E-40-345, Feb, 28, 1927 (S. D. N. Y.). Consent decree entered on Oct. 24, 1927. 


30 U. S. v. Nat Hoffman, Indictment, No. 107-232, April 8, 1940 (S. D. N. Y.). 


31 U. S. v. Lumber Products Association, Indictment, No. 26977-S, June 26, 
1940 (N. D. Calif.). 


82 In its recent decision in the case of U. S. v. Hutcheson, 61 Sup. Ct. 463 
(U. S. 1941), the Supreme Court held that labor unions may not be prosecuted 
under the Sherman Act for restraining interstate commerce in the course of 
jurisdictional strikes. While the holding directly affects only a few of the cases 
involving the building industry, the fate of the large group of cases wherein the 
government charges that labor unions combined with business organizations in 
engaging in practices restraining interstate commerce is left in doubt by the 
following language in Mr. Justice Frankfurter’s opinion: 

“So long as a union acts in its self-interest and does not combine with 
non-labor groups, the licit and illicit under section 20 (of the Clayton Act) 
are not to be distinguished by any judgment regarding the wisdom or un- 
wisdom, the rightness or wrongness, the selfishness or unselfishness of the 
end of which the particular union activities are the means.” 

It is quite possible that the Court may hold activities of a labor union which 
create trade barriers by aiding restraint of trade practices of a business concern 
to be within the “rule of reason” so long as they tend to secure employment and 
other benefits for members of the union. 

However, to date only one case (U. S. v. International pagetpenmes As- 
sociation, Indictment, No. 106-448, Jan. 23, 1940, S. D. N. Y.) has been dis- 


missed as a result of the decision, this being done ‘voluntarily by the Department 
of Justice. 
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dealers and labor unions engaged in selling and installing electrical 
fixtures** and marble.** The result of such practices is to deprive 
producers of potential customers that they would sell to but for the 
false impression created regarding their credit ability. Those partici- 
pating in the conspiracy thus gain a larger share of the local market 
by eliminating or decreasing the amount of business done by a com- 
petitor. 

In some instances manufacturers succeed in having their products 
required by public authorities to meet specifications of public build- 
ings and building codes. This was done by an association of South- 
ern pine lumber manufacturers through the use of its trade-mark 
grade-mark promotion. By this system the association had an elab- 
orate system of grade-marking the lumber produced by its members 
and by extensive advertising creating the impression in the public 
mind that such lumber was far superior to that produced by com- 
petitors when in fact it was not. Independent manufacturers were 
not permitted to use the grade-mark. The association was success- 
ful in getting the use of its lumber necessary to meet the building code 
specifications in many cities. The effect of the plan was to give the 
association a monopoly of the pine lumber business in certain lo- 
calities.** Manufacturers of Western pine and Douglas fir lumber 
were charged with engaging in similar practices.** In another case 
it was charged that sellers and manufacturers conspired with the 
Purchasing Agent of the State Highway Board of Georgia to select 
bidders for state highway projects and control their proposals to 
supply asphalt.** 

Exclusive dealing contracts are often used to deprive a competitor 
of an outlet for his goods. The success of such a plan depends on 
the position occupied by its proponent in his field of economic ac- 
tivity. The “big three” automobile manufacturers were charged by 
the Department of Justice with coercing their dealers to finance auto- 
mobile sales through finance companies owned by the manufacturers.** 
sociation, Indictment, No. 14280-Y, Feb. 16, 1940 (S. D. Calif.) ; see also note 
20 supra. 

34 See note 19 supra. 

85U. S. v. Southern Pine Association, Indictment, No. 19903, Feb. 21, 1940 
(E. D. La.). On Feb. 21, 1940, the defendants entered pleas of nolo contendere ; 


the Association was fined $10,000 and the other two defendants $1,000 each. 
Consent decree was entered Feb. 21, 1940, in Civil Action No. 275. 

36 U. S. v. West Coast Lumbermen’s Association, Indictment, No. 14532, Sept. 
25, 1940 (S. D. Calif.). U.S. v. Western Pine Association, Indictment, No. 
14522, Sept. 18, 1940 (S. D. Calif.). Consent decree entered on Feb. 6, 1941, 
in Civil Action No. 1389-RJ. 

87 U. S. v. Hiram W. Evans, Indictment, No. 16205, May 30, 1940 (N. D. Ga.). 

88 U. S. v. General Motors Corporation, Indictment, No. 1039, May 27, 1938 
(N. D. Ind.). On Nov. 17, 1939, a fine of $5,000 was imposed. An appeal to 

6 
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The result of the plan was to deprive independent finance companies 
of a large share of the business in the automobile trade. The De- 
partment has charged similar practices in cases involving hardboard, 
a composition building material,*® and railroad sleeping cars.*° 

In 1938 the Federal Trade Commission ordered a manufacturer 
of optical lenses to cease and desist in enforcing and negotiating 
contracts with its dealers in which the dealer agreed not to sell or 
deal in any lenses similar in tint, color or type to respondent’s lenses.** 
It was found that more than 4,000 such agreements had been entered 
into. Other manufacturers were thus excluded from many local 
markets in selling their products. Another case instituted by the 
Commission charged a biscuit company, the largest manufacturer of 
its kind in the country, with giving special discounts to wholesalers 
and jobbers who agreed not to deal in competitors’ products.*” 

Up to this point the examples of trade barriers which come within 
the purview of the anti-trust laws have been those created by prac- 
tices of private groups with the codperation of public officials in some 
cases. In addition there are numerous trade barriers created by 
statutes and municipal ordinances.** For example, general prefer- 
ence laws, which typically provide that resident labor and materials 
must be used on public works insofar as possible, exist today in 47 
states.“ In practice, however, it has been found difficult to proceed 
against barriers created by statutes and ordinances under the anti- 
trust laws as they now exist.*® Because of this difficulty the follow- 
ing legislation has been recommended by Thurman Arnold, Assistant 
Attorney General in Charge of the Anti-trust Division: 


I recommend, therefore, that Congress enact a statute em- 
powering the Federal Trade Commission to investigate either 


the C. C. A. (7th Circuit) was noted by defendants on the same day. A 4 
of the record and a bill of exceptions were filed on April 27, oo U. es 
is 4 Corporation, Indictment, No. 1040, May 27, 1938 (N. D. Ind.) ; 

Ford Motor Company, Indictment, No. 1041, May 27, 1938 ‘(N. D. Tnd). 
Both cases were dismissed upon the entry of a consent decree Nov. 15, 1938, in 
Civil Action Nos. 9 and 8, respectively. 

39 U. S. v. Masonite Corporation, Complaint, Civil Action No. 7-498, March 
11, 1940 (S. D. N. Y.). 

( by i Pa. Pullman Company, Complaint, Civil Action No. 994, July 12, 1940 
41 Tn - matter of Soft-Lite Lens Company, 27 F. T. C. 266. 
42 In the matter of National Biscuit Company, 28 F. tr C. 99. Order to cease 
and desist was issued on Jan. 17, 1939. 
weal For a discussion of such barriers see the other studies of trade barriers in 
this issue. 
(193 Sy as a compilation of such statutes, see: MARKETING Laws Survey, W. P. A. 
45 The Supreme Court, in upholding the constitutionality of a typical general 
preference law said: “It belongs with the state, as guardian and trustee for its 
people, and having control of its affairs, to prescribe the conditions upon which 
it will permit public work to be done on its behalf... .” Atken v. Kansas, 
191 U. S. 207-222, 24 Sup. Ct. 124, 48 L. ed. 148 (1903). 
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on its own motion or at the request of the Department of Jus- 
tice, to hear evidence presented by the Department, and to make 
public findings of fact as to whether a designated local ordinance 
or state statute or a group of such statutes interferes with inter- 
state commerce. The statute should provide that after such 
findings are prima facie evidence in the Federal courts and 
should empower the courts to enjoin complete the enforcement 
of any such statute or to enjoin its enforcement under designated 
circumstances in such a way as to interfere with the free flow 
of goods in interstate commerce.*® 


Such legislation is needed for the successful elimination of trade 
barriers created by public law, and its passage would greatly enlarge 
the application of the anti-trust laws in this field. 

The trade barriers which have been described are in many cases 
only a part of broader conspiracies to restrain trade. In the enforce- 
ment of the anti-trust laws, however, many such barriers are elimi- 
nated as an incident to the achievement of the broad objective of 
removing unlawful restraints of trade. This has been particularly 
true in the building industry investigation conducted by the Anti- 
trust Division. This has been due in part to the fact that the 
investigation was premised on the theory that the best results could 
be obtained by a vigorous prosecution of all phases of the industry. 
It would seem that such a policy could be used with good results 
in other industries because we have seen that most of the barriers 
were created by groups representing different interests in the same 
industry. 

It seems sound to conclude that a more efficient enforcement of 
the anti-trust laws would result in a proportionally greater elimina- 
tion of trade barriers. This is particularly true if specific procedural 
or legislative changes can be made which would tend to focus en- 
forcement more on the barrier problem. 


A great advance in this direction could be made by decentraliza- 
tion of administration of the Sherman Act. It has been found that 
local groups tend to resume restraint of trade practices when attor- 
neys of the Anti-trust Division finish an investigation and return to 
Washington. If a branch office could be established in each state or 
strategic trade area, having two or three attorneys to handle com- 
plaints in that area, it would serve to deter violation of the law and 
also expedite correction of barrier situations before they have time 
to gain a foothold. In this way local barrier practices would more 
often come to the attention of the Department of Justice and could 


46 See TNEC release dated Feb. 12, 1941, entitled Recommendations of Thur- 
man W. Arnold, Assistant Attorney General of the United States, to the Tem- 
porary National Economic Committee at 31. 
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be dealt with more readily since the representatives of the Depart- 
ment in a locality would, by reason of their intimate knowledge of 
the problems involved, be better equipped to cope with the situation. 
Such a plan has been advocated by the head of the Anti-trust Divi- 
sion,*” but has not been put into effect due to the lack of funds.** 

There is also a need for an intensive study of practices creating 
trade barriers which are violations of the anti-trust laws. It has 
already been suggested that the Federal Trade Commission should 
be empowered to investigate state statutes or local ordinances to 
determine whether they interfere with interstate commerce.*® Under 
section 6 of the Federal Trade Commission Act® the Commission has 
the power to make an investigation by administrative action of the 
trade barrier problem. Due to its wide investigative activities in 
the past the Commission is well equipped to make such an investi- 
gation. The publication of the report of an investigation of the 
barrier problem would serve to point out barrier practices violating 
the anti-trust laws and also to publicize the problem and the need 
for its solution. Further, the Commission could recommend remedial 
legislation to Congress.™ 

It has also been recommended that the Federal Trade Commis- 
sion be empowered to hear evidence and make findings of fact and 
conclusions of law in any pending anti-trust proceeding, acting in 


an advisory capacity to the court.°? Such a procedure would have 


47 Thurman Arnold has said that such a plan is necessary for efficient en- 
forcement of the Sherman Act. See: ARNOLD, THE BorTrLENECKS OF BUSINESS 
(1940) 202-203. 

48 The lack of sufficient funds has long retarded efficient enforcement of the 
Sherman Act. It was not until the fiscal year of 1940 that as much as $1,000,000 
was appropriated to the purposes of the Act. Such an appropriation is clearly 
insufficient when it is considered that the Anti-trust Division is also charged 
with legal duties in respect to some thirty other acts of Congress. For example, 
at the end of the fiscal year of 1939, there were more than 650 complaints on 
which the Division had been unable to do any work. The result has been that 
enforcement of the Act is highly selective, only those cases which seem to in- 
volve the greatest public interest being instituted. 

49 See pages 13-14 supra. 

50 38 Stat. 721 (1914) 15 U. S. C. § 46 (1934). 

51 In response to a suggestion made by a member of the Legal Subcommittee 
of the Interdepartmental Committee on Interstate Trade Barriers to the effect 
that the investigatory powers of the Commission might be an efficient method 
of publicizing some of the matters which the Committee had under considera- 
tion, the Commission’s representative, in a memorandum to the Subcommittee, 
suggested that section 6 of the Federal Trade Commission Act might be utilized 
for this purpose. This memorandum, along with those of other members, will 
be published soon in a report of the Legal Subcommittee. This report will be 
— under the auspices of the Interdepartmental Committee on Interstate 

rade Barriers headed by Chairman Paul Truitt of the Department of Com- 
merce. 

52 This recommendation was made by Thurman Arnold, supra note 46 at 32- 
34, who suggested that section 7 of the Federal Trade Commission Act be 
amended to give the Commission this power. 
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the effect of expediting litigation and enable the institution of more 
cases than is now possible. 

There are other needs for amendments to the anti-trust laws to 
increase the efficiency of enforcement. Such amendments, while not 
designed to meet the barrier problem, are desirable when it is con- 
sidered that a more efficient enforcement of the anti-trust laws will 
result in a co€éxtensive increase in the reduction of trade barriers. 

It has been proposed to shift the Sherman Act from a criminal to 
a civil base, with heavy penalties provided for violation.** This plan 
also proposes to fix the penalty according to the income received 
during the period of wrongdoing. Such provisions would have the 
effect of discouraging violations of the anti-trust laws, and encourage 
individuals and groups to consider those laws before putting a plan 
which has violative aspects into operation. 

It will be noted that most of the suggested amendments are designed 
primarily for the improvement of enforcement of the existing laws. 
This is in keeping with the conclusion that the success of the anti- 
trust laws in combating trade barriers is incidental to the achievement 
of their broad objective of removing unlawful restrains on interstate 
trade. It is possible that future enforcement will show the need for 
remedial legislation to cope with specific barrier situations. Such 
amendments may also be recommended by various groups making a 
study of the barrier problem. Such developments should be given 
full consideration as they arise, but for the present it would seem 
that the primary objective should be a vigorous and systematic en- 
forcement of the existing law. 


53 See the O’Mahoney-Hobbs bill to provide additional civil remedies for vio- 
lations of the anti-trust laws. S. 2719, 76th Cong., Ist Sess. (1939), H. R. 7035, 
76th Cong., Ist Sess. (1939). No action has been taken on the bill. Mr. Arnold, 
supra note 46 at 31, stated that “this bill had and still has the support of the 
Department of Justice.” 








THE OLEOMARGARINE TAXES AND MAGNANO 
CO. v. HAMILTON 


VICTOR D. BEHN 


Many traditional judicial doctrines have been overturned or ques- 
tioned in the past few years. Stare decisis is still the rule but the 
present “climate of opinion” of the Supreme Court encourages re- 
éxamination of many heretofore “established precedents” in the light 
of the “return to the Constitution” and a reévaluation of social and 
economic interest. Nothing more need be said here concerning the 
importance and magnitude of interstate trade barriers;* or of the 
relation generally of the licensing and taxing power to that problem. 
Since oleomargarine, however, has been one of the most common 
subjects of excise taxes and license fees that result in a barrier effect 
on trade and commerce,’ it does seem particularly appropriate at 
this time to revisit the doctrine of the case of Magnano Co. v. Ham- 
ilton® in which a 15¢ per pound state excise tax was held constitu- 
tional. 

Before discussing this case it might be well to consider first the 
historical background of the oleomargarine problem.* Oleomar- 
garine is a food product commonly used as a butter substitute and is 
made from animal and vegetable oils or from vegetable oils alone. 
The elements which make up this product are essentially the same 
as those in butter; modern authorities, however, recognize that but- 
ter has a considerably larger vitamin content. In its natural state 
oleomargarine generally has a white color. In view of a public 
preference for a yellow color and also in some cases actually to de- 
ceive the public, it has been common practice to color oleomargarine 
yellow artificially. It is also common to add artificial coloring to 
butter to enhance its yellow color during those seasons when butter 
is naturally pale. 

Oleomargaine was introduced in the United States in the 1870's 
and in its early history adulteration was common and many unscrupu- 
lous dealers were able to sell it as butter. Also there was considerable 
distrust of oleomargarine for reasons of health. As a result there 

1See Breithaupt, A Portion of that Immense Mass of Legislation (1941) 9 
Geo. Wasu. L. Rev. 757. 


? For a complete summary of state and federal oleomargarine legislation see: 
Dewes, A., STATE AND FEDERAL LEGISLATION AND DECISIONS RELATING TO 
OLEOMARGARINE (U. S. Dep’t of Agriculture, 1939). 

3292 U. S. 40, 54 Sup. Ct. 599, 78 L. ed. 1109 (1934). 

* For a complete discussion see: SNopGcRAss, K. MARGARINE AS A BUTTER 
SusstituTe (1930); Taytor, G. R., Burtis, E. L., anp Waueu, F., Bar- 
RIERS TO INTERNAL TRADE IN Farm Propucts (1939). 


[837 ] 
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was widespread legislation against oleomargarine and the purpose of 
such legislation became commonly accepted as being for the pre- 
vention of fraud. In the case of Powell v. Pennsylvania,’ the Su- 
preme Court upheld a state statute which prohibited the manufacture 
and sale of butter substitutes. In this case the court assumed that 
most oleomargarine was injurious to health and that the statute 
herefore was a valid exercise of the states police power. This case 
clearly illustrates the early distrust of oleomargarine. It soon was 
recognized to be a healthful food, however, and the courts now 
take judicial notice of this fact. Consequently today any state law 
which absolutely prohibits the manufacture and sale of oleomargarine 
violates both state and Federal constitutions.’ 

The Federal government and every state except Arizona has some 
sort of oleomargarine legislation. The federal Act of 1902 provides 
for a 10¢ per pound tax on artificially colored oleomargarine and a 
tax of %4¢ per pound on the uncolored product. The validity of this 
Act was sustained in the case of McCray v. U. S.2 Since 1929 about 
% of the states have enacted excise tax or license fee legislation 
restricting the manufacture and sale of oleomargarine. In 1931 the 
State of Washington imposed a 15¢ per pound tax on all butter sub- 
stitutes sold within the state. The validity of this Act was upheld in 
the case to be discussed, Magnano Co. v. Hamilton. In addition to 
the excise taxes and license fees most states have strict regulations 
concerning the proper labeling of oleomargarine, the Federal govern- 
ment requires that the product be marked with the word “oleomar- 
garine” in letters three quarters of an inch high, and the Federal 
Trade Commission has prepared fair trade practice rules for the 
oleomargarine industry.’° 

Today, in view of the pure food laws, the fair trade practice rules 
of the Federal Trade Commission, and in view of strict state and 
federal labeling requirements, there is no longer any danger of 
fraud in the sale of oleomargarine. Consequently it would appear to 
be no longer necessary to tax oleomargarine or any other food 
product in order to prevent fraud in its production and sale. While 
taxation is unnecessary as a means to prevent fraud and adulteration, 


5127 U. S. 678, 8 Sup. Ct. 992, 32 L. ed. 346 (1888). 

6 Schollenberger v. Pa. 171 U. S. 1, 18 Sup. Ct. 757, 43 L. ed. 49 (1898) ; 
People v. Marx, 99 N. y. 377, 2 N. E. 29 (1885) ; State v. Hanson, 118 Minn. 
85, 136 N. W. 412 (1912). 

7 Collins v. N. H., 171 U. S. 30, 18 Sup. Ct. 768, 43 L. ed. 60 (1898) ; Glenn 
v. Field Packing Co., 290 U. S. 177, 54 . Ct. 138, 78 L. ed. 252 (1933) ; 
Jelke Co. v. Emery, 193 Wisc. 311, 214 N. W. 369 (1937) ; State v. Hanson, 
supra note 6. 

8 Supra note 2. 

195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1904). 

10 Supra note 2 at 8-10. 
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however, state taxation of oleomargarine has steadily increased. This 
strongly suggests an economic motive to restrict or destroy trade 
in this product for reasons other than the protection of the public. 

Some of the state taxes exempt oleomarmagine made from domestic 
products. In those states, at least one of the motives is the protec- 
tion of domestic products. In other states, like Washington, the tax 
applies to all butter substitutes sold within the state. In a number of 
these states such taxation has been so heavy as practically to destroy 
all trade in this product. In the State of Washington the number of 
retail dealers in oleomargarine dropped from 3,986 in 1927-28 to 
11 in 1936-37 and no revenue was received in this latter year. A 
similar result has occurred in other states, notably: Idaho, North 
Dakota, and Wisconsin, all of which, like Washington, have large 
dairy interests and have excessively taxed oleomargarine.’* Clearly, 
in these states revenue is not the motive of the taxation. It is equally 
clear that the primary and probably only purpose of such state taxa- 
tion is to protect the state dairy industry from competition. 

Oleomargarine is a cheaper food product than butter and as a 
result its consumption is largely confined to the poorer class of con- 
sumers. The cost of taxation of this food is necessarily borne, 
therefore, by these poorer classes and in some cases, where the tax 
is excessive, it practically forces those who can afford to do so, to 
use butter. On the other hand, those who cannot afford butter are 
deprived of a wholesome butter substitute. To prohibit the sale of 
a wholesome food by excessive taxation is obviously not in the in- 
terest of the consumer and would appear to be a perversion of the 
taxing power. Such legislation seems to be socially repugnant. In 
fact it seems incredible that a state is permitted to use its taxing 
power to prohibit a relatively cheap wholesome food in order to 
further the interests of a relatively expensive food, especially at a 
time when large numbers of people are undernourished. 

The prohibitive taxation of oleomargarine by the dairy states in 
effect amounts to a 100% state trade barrier or tariff wall against 
this substance. It would appear that such a tax violates the spirit, 
if not the letter, of the commerce clause of our FEDERAL CONSTITU- 
TION. The advantages of free trade between the states obviously 
results in more efficient distribution, increased production, etc.,—all 
of which improve our standard of living. The importance of the 
maintenance of a free trade between the states has been recognized 
by the United States Supreme Court throughout its history. Yet 

11 Supra note 2 at 12 and 15. 

12 Brown v. Md., 12 Wheat. 419, 445-446, 6 L. ed. 678 (1827); License 


Cases, 5 How. 504, 572 et seq., 12 L. ed. 256 (1846); Baldwin v. Seelig, 294 
U. S. 511, 522, 55 Sup. Ct. 120, 79 L. ed. 1032 (1935). 
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today such taxation is increasing and appears to have the sanction of 
the federal courts at least. 

As to prohibitive oleomargarine taxes the above facts may be 
summarized as follows: 


1. Such taxes have no relation to and are not necessary for the 
protection of the public against fraud or against food adulteration. 

2. Such taxes can not be justified as a revenue measure. 

3. Such taxes operate to the injury of the poorer classes of con- 
sumers and may even deprive them of a wholesome food. 

4. Such taxes in effect set up a 100% tariff wall excluding a legiti- 
mate product. 

5. Such taxes are primarily motivated by a desire to aid and protect 
the competing dairy industry. 

All this is abundantly clear to all who wish to look. Yet not- 
withstanding, in the case of Magnano Co. v. Hamilton,’* a prohibitive 
state tax on oleomargarine was held valid. 


MAGNANO Co. v. HAMILTON 


This case involved a 1931 statute of the State of Washington, 
which placed an excise tax of 15¢ per pound on all butter substitutes 
sold within the state. The tax did not apply to sales for export from 
the state. Appellant, a Washington Corp. selling oleomargarine 


under the name of “Nucoa,” had derived a large annual profit prior 
to the Act but since then it had made no interstate sales. Appellant 
brought suit to enjoin enforcement of the Act. The validity of the 
Act was upheld by the State Supreme Court, and on appeal this 
decision was affirmed by the United States Supreme Court. 
Although the appellant had raised a number of grounds in support 
of his contention that the Act was unconstitutional, the Court dis- 
cussed only the question of due process of law. The remaining 
grounds were in effect held to be obviously of no merit. In view of 
the fact that the result of this case appears to be unquestionably 
socially and economically unsound one might be forgiven the hope 
that it also could be found to be judicially unsound. The legality of 
this decision will be discussed under three main topics: Commerce 
Clause, Equal Protection of the Laws, and Due Process of the Law. 


CoMMERCE CLAUSE 


One of the major defects existing under the ARITCLES OF THE 
CONFEDERATION was the trade warfare among the states and the 
inability of the Federal government to remedy the situation. As a 
result the framers of the ConstiTUTION gave Congress the power 


13 Supra note 3. 
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“to regulate commerce . . . among the several states” ** and also 
specifically provided that, “no state shall without the consent of the 
Congress, lay any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its inspection laws.” *° 
In commenting upon the commerce power Chief Justice Marshall 
stated : 


It may be doubted, whether any of the evils proceeding from 
the feebleness of the Federal government, contributed more to 
the great revolution which introduced the present system, than 
the deep and general conviction, that commerce ought to be reg- 
ulated by Congress.’® 


This conviction that the commerce between the states ought to be 
regulated by Congress has been repeatedly stated by the Supreme 
Court.” 


Today through the power of taxation the states are again setting 
up state trade barriers. An example is the statute of the State of 
Washington in the principal case imposing the tax on the sale of 
all butter substitutes. As was clearly evident from the facts before 
the court and as was borne out by subsequent events, this tax was 
destructive of any intrastate trade in oleomargarine. In the case of 
foods and other commodities purchased by the public, practically 


the entire volume of business within the state is through retail sales 
to consumers in the state. Consequently the Washington statute 
sets up a 100% trade barrier to butter substitutes and it therefore 
constitutes a substantial barrier to interstate commerce. 


The power of the states to burden the flow of articles of com- 
merce first received the scrutiny of the Supreme Court in the case 
of Brown v. Maryland.* There, in a decision rendered by Chief 
Justice Marshall a state statute imposing a license tax of $50 on all 
importers of foreign merchandise was held to be unconstitutional. 
This statute was held to violate the provision of the FEDERAL Con- 
STITUTION that no state shall lay any imposts or duties on imports or 
exports, and also to violate the commerce clause which empowers 
Congress to regulate commerce with foreign nations and among the 
states. State taxation of property in the hands of the importer was 
said to be plainly a duty or impost on imports. Not until after the 
property had lost its original character and become mingled with the 
mass of the property of the state, did it become subject to the regula- 


14U, S. Constitution, Art. 1, Sec. 8. 
15U. S. Constitution, Art. 1, Sec. 10. 
16 Brown v. Md., supra note 12 at 446. 
17 Supra note 12. 

18 [bid. 
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tory and taxing power of the state. This decision of Chief Justice 
Marshall became the basis of the so-called “original package” doctrine. 

As applied to interstate commerce the decision of Brown v. Mary- 
land has been considerably limited, although there was dictum in that 
case that the decision applied equally to importation from a sister 
state. Thus, in a subsequent case the Supreme Court held that 
the provision of the FeperaL Constitution prohibiting a state 
from laying duties or imposts on imports or exports, applied only 
to foreign commerce and not to interstate commerce. A state sales 
tax upon all goods sold within the state, whether the goods were in 
the original package or not, was held valid.*® That is, as soon as 
the article of commerce comes to rest within the state and is mingled 
with other goods of the state, it becomes subject to taxation by the 
state even though it still is in the original package.”° The tax must 
not discriminate, however, against goods from a sister state.2* In 
addition, although a state may not absolutely prohibit the importa- 
tion and sale of an article of commerce in the original package,” 
once the package is broken it becomes subject to the regulatory 
powers of the state and the state under its police power may then 
prohibit its sale.?* 

The commerce clause thereby protects interstate merchandise from 
state regulations which prohibit the importation and the sale of the 


merchandise in the original package within the state. This merely 
amounts to protecting the flow of interstate merchandise through the 
state. Once the merchandise comes to rest within the state and is 
mixed with the general property of the state, it becomes subject to 
non-discriminatory taxation and regulatory control by the state.** 
In general most of the merchandise imported by a state is consumed 


19 Woodruff v. Parham, 75 U. S. 123, 19 L. ed. 382 (1869); see also, Brown 
v. Houston, 114 U. S. 622, 5 Sup. Ct. 1091, 29 L. ed. 257 (1885). 

20 Am. Steel and Wire Co. v. Speed, 192 U. S. 500, 24 Sup. Ct. 365, 48 
L. ed. 538 (1904); Sonneborn Bros. v. Cureton, 262 U. S. 506, 43 Sup. Ct. 
643, 67 L. ed. 1095 (1923). 

21 Welton v. Mo., 91 U. S. 275, 23 L. ed. 347 (1876). 

22 Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 L. ed. 128 (1890). 

23 Austin v. Tenn., 179 U. S. 343, 21 Sup. Ct. 132, 45 L. ed. 224 (1900). 

- But see, Baldwin v. Seelig, supra note 12. In this latter case a N. Y. 
Milk Control Act which prohibited the sale of milk within the state by dealers 
who failed to pay the producers the minimum price fixed by the state, was 
held to be a direct burden on interstate commerce, and therefore unconstitu- 
tional as applied to milk imported from another state, even where the dealer 
empties the milk from the original can for sale in bottles. The purpose of this 
N. Y. Milk Act was to maintain sanitary conditions in the milk industry, by 
maintaining a fair milk price to the producer; thereby protecting the health of 
its citizens. However, the Court said that this statute was an attempt by 
N. Y. to neutralize the economic advantage of another state. In other words 


me os was attempting to discriminate against another state because of their 
lower prices. 
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directly within the state; therefore, it is very easy for a state to use 
its taxing and regulatory powers to set up substantial trade barriers 
without violating the commerce clause. 


In other words, once an article has come to rest within the state 
and is part of the general property held in the state, the sale of that 
article may be absolutely prohibited in order to protect the welfare 
of the citizens. No objection is apparent in permitting a state to 
accomplish this same result by excessive or prohibitory taxation. 
Consequently in the principal case the excessive Washington state 
tax of 15¢ per pound on all butter substitutes sold within the state, 
considered either as a tax or as an indirect exercise of the state’s 
police power, also does not violate the commerce clause. This act 
may be so arbitrary or unreasonable, however, as to violate the 
provisions of the Fourteenth Amendment to the FEDERAL ConstTI- 
TUTION. 


EQuAL PROTECTION OF THE LAws 


The Fourteenth Amendment to the United States ConsTITUTION 
provides that no state shall deny to any person within its jurisdiction 
the equal protection of the laws. This clause was designed to prevent 
any person or class of persons from being singled out as a special 
subject for discriminating and hostile legislation. As applied to a 
special excise tax on all butter substitutes the question arises: does 
such a tax violate the equal protection clause by illegally discriminat- 
ing against butter substitutes? 

The equal protection clause is very broad and if applied too freely 
it might well seriously hamper the taxing power of the states, a power 
which is fundamental to the very existence of government. As a 
result, the application of this provision of the Fourteenth Amend- 
ment has been considerably limited by the courts. The rules laid 
down by the courts as to the equal protection clause were fully 
summed up in the early case of the Bells Gap R. Co. v. Pennsyl- 
vania.?> In this case it was held that the clause was not intended to 
prevent a state from adjusting its system of taxation in all proper 
and reasonable ways. It could, for example, exempt certain classes 
of property, impose specific taxes on various products and vary the 
rates on various products. As to the purpose and scope of this clause 
the Court in the Bells Gap case quotes from the case of Barbier v. 
Connolly,” where the Court said: 


The Fourteenth Amendment in declaring that no state shall 
deny to any person within its jurisdiction the equal protection of 


25 134 U. S. 232, 10 Sup. Ct. 533, 33 L. ed. 892 (1890). 
26113 U. S. 27, 5 Sup. Ct. 357, 28 L. ed. 923 (1885). 
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the laws, undoubtedly intended not only that there should be no 
spoilation of property, but that equal protection and security 
should be given to all under like circumstances in the enjoyment 
of their personal and civil rights. 


That is, no persons or classes of persons are to be denied the same 
protection of the laws which is enjoyed by others under like circum- 
stances. 

In has been held, in addition, that the classification for tax pur- 
poses must not be capricious or arbitrary but must rest upon some 
reasonable consideration of difference or policy.?’ It is also necessary 
that the classification rest upon some ground of difference having a 
fair and substantial relation to the object of the legislation.** In other 
words the equal protection clause of the Fourteenth Amendment does 
not prevent a state from adjusting its system of taxation by exempt- 
ing certain property or imposing specific taxes on various products, 
provided all those in like circumstances are treated alike, the classi- 
fication is reasonable, not arbitrary, and bears a substantial relation 
to the object of the legislation. 


In the principal case all dealers in butter substitutes are treated 
alike. The question then is, whether the separate classification of 
butter and butter substitutes for tax purposes is arbitrary or reason- 
able and whether or not it bears a substantial relation to the object 
of the legislation. The difference between the things separately class- 


ified need not be great.*® Prior to the principal case, in fact, the Su- 
preme Court had held that there is sufficient difference between butter 
and oleomargarine to justify their separate classification.*° This de- 
cision seems to be particularly justified by recent findings that the 
vitamin content of butter is considerably greater than that of oleo- 
margarine. As to whether the classification bears a reasonable rela- 
tion to the object of the legislation, the courts are quite liberal. The 
classification will be presumed to have a rational basis if there is any 
conceivable state of facts to support it.** As long as the classification 


27 Am. Sugar Refining Co. v. La., 179 U. S. 89, 21 Sup. 43, 45 L. ed. 102 
(1900); Brown-Foreman Co. v. Ky., 217 U. S. 563, 30 Sup. Ct. 578, 54 
L. ed. 883 (1910). 


28 Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 22 Sup. Ct. 431, 46 
L. ed. 679 (1902); Louisville Gas and E. Co. v. Coleman, 277 U. S. 32, 48 
Sup. Ct. 423, 72 L. ed. 770 (1928); Welch v. Henry, 305 U. S. 134, 59 Sup. 
Ct. 121, 83 L. ed. 87 (1938). 


29 Heisler v. Thomas Colliery Co., 260 U. S. 245, 43 Sup. Ct. 83, 67 L. ed. 
237 (1922); State Bd. of Tax Commissioners v. Jackson, 283 U. S. 527, 51 
Sup. Ct. 651, 75 L. ed. 1245 (1931). 


80 Hammond Packing Co. v. Mont., 233 U. S. 331, 34 Sup. Ct. 596, 58 L. ed. 
985 (1914). 


81 Carmichael v. Southern Coal and Coke Co., 301 U. S. 495, 57 Sup. Ct. 
868, 81 L. ed. 1245 (1937). 
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does not appear to be unreasonable, the courts will uphold it.*? 

In the light of the limitations placed on the equal protection clause 
by the courts the separate classification of butter and butter substi- 
tutes, for purposes of taxation by the states, appears to be valid. 


Due Process oF THE LAw 


The Due Process clause of the Fourteenth Amendment to the 
United States ConsTITUTION provides that no state shall deprive any 
person of life, liberty, or property, without due process of law. Ac- 
cordingly, a state may not, under the guise of its police power, pro- 
hibit a legitimate business except in the protection of public health, 
morals, or safety.** It therefore follows that any law which entirely 
prohibits a lawful business, like the manufacture or sale of oleomar- 
garine, violates the due process clause. Yet in the principal case 
the Court concluded that a tax within the lawful taxing power of a 
state may not be stricken down simply because its enforcement would 
destroy or prohibit a particular business. The Court quoted with 
approval from the case of Alaska Fish Salting and By Products Co. 
v. Smith that: “Those who enter upon a business take that risk.” *4 
In other words, the Court would permit a state to accomplish indi- 
rectly by taxation what it cannot do directly under its police power. 

The case of Alaska Fish Salting and By Products Co. may be read- 
ily distinguished from the present case. There Alaska imposed a 
discriminatory tax on fish oil and fertilizer made from herring as 
contrasted with the tax on the same products made from salmon offal. 
It would seem that this tax can be justified easily as merely an indi- 
rect exercise of the state’s power to conserve its natural resources. 
The case of Veazie Bank v. Fenno** was also relied on by the Court 
for the proposition that a tax may validly be so excessive as to destroy 
a business. This case involved excessive federal taxation of state 
bank notes. Under its power over the currency, however, Congress 
could have directly prohibited state bank notes. Thus in both of these 
cases the legislature was merely doing indirectly what it could also do 
directly, whereas in the principal case direct action would have been 
unconstitutional. 

The above reasoning of the Court in the principal case appears to 
be a misapplication of the dictum in McCulloch v. Maryland that: 


32 Lawrence v. State Tax Commission, 286 U. S. 276, 52 Sup. Ct. 556, 76 
L. ed. 1102 (1932). 

33 New State Ice Co. v. Liebmann, 285 U. S. 262, 52 Sup. Ct. 371, 76 L. ed. 
747 (1932); Weaver v. Palmer Bros. Co., 270 U. S. 402, 46 Sup. Ct. 320, 
70 L. ed. 654 (1926); Adams v. Tanner, 244 U. S. 590, 37 Sup. Ct. 662, 
61 L. ed. 1336 (1917). 

34 255 U. S. 44, 48, 41 Sup. Ct. 219, 65 L. ed. 489 (1921). 

358 Wall. 533, 19 L. ed. 482 (U. S. 1869). 
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“the power to tax is the power to destroy.” ** This well-known state- 
ment of Chief Justice Marshall is interpreted by the Court as giving a 
state the power to destroy a particular business, because the state has 
the power to tax that business. That this is the Court’s position is 
clear from its statement: “We know of no objection to exacting a 
discouraging rate as the alternative to giving up a business when the 
legislature has the full power of taxation.” This principle is not ap- 
plicable to the Magnano case, however, since it is important only 
where the tax is sought to be imposed upon a non-taxable subject.*’ 
Furthermore, if a state cannot directly prohibit or destroy that busi- 
ness, to hold that a state can do so indirectly by excessive taxation 
appears logically unsound and is a form of legal reasoning which 
tends to destroy the repute of the judicial system. It seems absurd 
to reason that: since the power to tax may be used to destroy, if the 
taxing power exists, therefore its use as a destructive instrument is 
valid. 

The Court also asserted that a tax may lawfully be so excessive 
as to destroy a particular business unless, as the Court said, 


its necessary interpretation and effect plainly demonstrate that 
the form of taxation was a mere disguise under which a different 
and forbidden power was exercised. 


There appears to be considerable inconsistency in this contention. 
If a tax destroys the subject matter of the tax, then the tax destroys 
its primary purpose, namely revenue, and it is a misnomer to call it 
a tax. That is, if it is admitted that an act taxing a business is so 
excessive as to destroy the business, then obviously no revenue is 
possible; and the necessary interpretation of the act would appear to 
be that some power, other than a taxing power, was being exercised. 
Therefore, since a state has no power to prohibit a legitimate busi- 
ness except in the protection of public health, safety or morals, it 
seems clear that the form of taxation in the principal case was a mere 
disguise under which a different and forbidden power was exercised. 

The Court further argued that the due process clause 


is applicable to a taxing statute as here only if the act be so arbi- 
trary as to compel the conclusion that it does not involve an 
exertion of the taxing power but constitutes exertion of a dif- 
ferent and forbidden power as for example the confiscation of 


property. 


Surely the destruction of a business is just as arbitrary as the con- 
fiscation of property in the absence of any need for such drastic action 


864 Wheat. 316, 427, 4 L. ed. 579 we 


— Co. v. ’Mass., 279 U. S. 620, 49 Sup. Ct. 432, 73 L. ed. 874 
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in order to protect the public health, safety or morals. Therefore, 
any taxing act which is clearly destructive is also so arbitrary as to 
compel the conclusion that the act in effect involves the exertion of 
a different and forbidden power. The facts before the Court in the 
Magnano case clearly presented such a situation as shown by the de- 
struction of appellants’ business and by the failure of the state to ob- 
tain any revenue from the Act. In fact the Court admitted this to be 
so when it said: 


The point may be conceded that the tax is so excessive that 
it may or will result in destroying the intrastate business of ap- 
pellant. 


It therefore seems clear that the Act in substance and effect did not 
involve the exertion of the state taxing power. Anyone even slightly 
aware of the situation in the dairy industry could not help realize that 
the primary purpose of the Act was protection of the state dairy in- 
terests. 

The Court defended its position by asserting, that if the tax had 
been 5¢ instead of 15¢ per pound, no one would have thought of 
challenging its constitutionality. This is probably true. In all prob- 
ability the ad valorem taxes on the property of the dairy and the 
oleomargarine industry fell more heavily on the dairy industry as a 
result of the larger amount of property involved in the dairy indus- 
try. In the lower court decision of the principal case it was argued 
that the special excise tax on oleomargarine merely equalized the 
heavy tax burden of the dairy industry. Discrimination in taxation 
to promote fair competitive conditions has been sustained in the chain 
store taxes.** The destruction of one of two competitors, however, 
obviously does not promote a fair competitive condition. 

If instead of 15¢ per pound the tax had been $1 or $15 per pound, 
in all probability no one, including the Court, would have hesitated 
in declaring that the Act was not a tax or revenue measure, but was 
a penalty and therefore invalid. The fact that a tax of 5¢ per pound 
instead of 15¢ per pound would not have been contested clearly seems 
to be irrelevant. In the principal case it was quite obvious that the 
tax of 15¢ per pound was destructive of appellants’ business, as the 
Court conceded. Therefore, this tax also was a penalty. The Court 
apparently chose to shut its eyes to the obvious result of the tax and 
arbitrarily stated that the tax was not a penalty. 

The Court also argued that the responsibility of the legislature 
for oppressive taxation is not to the courts but to the people by whom 


88 Great A. and P. Tea Co. v. Grosjean, 301 U. S. 412, 57 Sup. Ct. 772, 
81 L. ed. 1193 (1937). 


7 
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its members are elected. The weakness of this argument in the prin- 
cipal case is apparent when it is remembered that such taxes are 
designed to protect the home industries of the state against the in- 
dustries of sister states. Therefore little relief could be expected 
from such taxation from the voters in the home state whose indus- 
tries are being protected thereby. 

The case of McCray v. United States*® was relied on as the main- 
stay of the Magnano decision. That case upheld the validity of a 
federal tax of 10¢ per pound on artificially colored oleomargarine 
and %4¢ per pound on uncolored oleomargarine. This case was de- 
cided in 1904 prior to the federal pure food laws and arose at a time 
when it probably was quite difficult to prevent fraud in the sale of 
oleomargarine as butter. It seems clear that this federal statute was 
designed to prevent this fraud and that this fact had considerable in- 
fluence on the Court. In the McCray case in discussing artificially 
colored oleomargarine the Court said: 

It has been conclusively settled by this court that the tendency 
of that article to deceive the public into buying it for butter is 
such that the states may, in the exertion of their police power, 


without violating the Fourteenth Amendment, absolutely prohibit 
the manufacture of that article. 


The Court then went on to say: 


Hence it cannot be said that such repression destroys rights 
which no free government could destroy. 


The above argument, as to the tendency of colored oleomargarine 
to deceive the public, was made by the Court in the McCray case in 
answer to the defendant’s contention that no free government could 
prohibit the manufacture of artificially colored oleomargarine without 
a violation of fundamental rights. This answer of the Court in the 
McCray case obviously has no application to the principal case, in 
view of the absence of any question of fraud or public deception. Also, 
since the Federal government has no general police power, the deci- 
sion in the McCray case is not based on the above question of the 
protection of the public, yet in all probability the Court was at least 
swayed by this beneficial result of the tax. 

In the McCray case, the defendant had contended that the tax of 
10¢ per pound on colored oleomargarine was in reality not a tax but 
a penalty, since the result of the tax would be to destroy the trade in 
colored oleomargarine. The Court held, however, that: 


If a tax be within a lawful power, the exertion of that power 
may not be restrained because of the results to arise from its 
exercise. 


39 Supra note 9. 
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This case had been considerably weakened if not overruled by later 
decisions,*® particularly the case of Bailey v. Drexel Furniture Co.," 
commonly referred to as the Child Labor case. 

The Child Labor case involved a federal statute which imposed on 
any business which at any time within the year employed children 
under a certain age an excise tax of 10% of its net income for the 
year. The statute also contained considerable regulatory details. The 
United States Supreme Court held that a federal tax may be in sub- 
stance a police regulation so obviously unrelated to any fiscal enter- 
prise as to be outside the taxing power. Since the Child Labor law 
on its face imposed such detailed regulations unrelated to any fiscal 
object, its predominant characteristic was one of regulation. Con- 
sequently what purported to be a tax was not a tax but a penalty. 
The Child Labor law, therefore, was held to be unconstitutional. 

In reaching its decision in the Child Labor case the Court was 
careful to distinguish the McCray case. A comparison of the reason- 
ing indulged in by the Court in the two cases, however, leads to the 
conclusion that the McCray case is overruled by the later decision. 
In the McCray case, after pointing out that the motives of the legis- 
lature for imposing a tax are immaterial and may not be inquired 
into by the courts, the Court said: 


Undoubtedly, in determining whether a particular act is within 


a granted power, its scope and effect are to be considered. Ap- 
plying this rule to the acts assailed, it is self-evident that on their 
face they levy an excise tax. That being their necessary scope 
and operation, it follows that the acts are within the grant of 
power. 


The Court then went on to say that the power to levy a tax did not 
depend on its consequences. In determining the scope and effect of 
an act the Court merely looked at the face of the Act and if all that 
appeared there related to an excise tax, then the Act was a valid 
exercise of the taxing power, even if it was obvious that the tax was 
destructive of the subject matter upon which it was imposed. To 
require a court to consider what is obvious is quite different from 
requiring the court to examine detailed evidence as to production 
costs, etc., to determine whether the tax is destructive and whether 
it will yield a revenue. In accordance with the McCray case ap- 
parently, no matter how obvious it was that an act levying an excise 
tax was destructive, the Court would refuse to consider this in de- 


40 This conclusion is expressed in the following two excellent articles: 
Powell, THE Use oF THE FEDERAL TAXING POWER FOR REGULATORY PURPOSES, 
(1922) 1 N. C. L. Rev. 61; Cushman, SoctraL anp Economic CONTROL 
THROUGH FEDERAL TAXATION, (1934) 18 Minn. L. Rev. 759. 


41 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 817 (1922). 
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termining the scope and effect of the Act.*? It seems clear that the 
question of whether or not a law deprives a party of rights secured 
by the FEDERAL CONSTITUTION depends, not on how the law is labeled 
or characterized on its face, but upon its practical operation and 
effect.** 

In contrast with its attitude in the McCray case, the Court in the 
Child Labor case recognized that the line between a tax or revenue 
and a penalty was not clear, since every tax necessarily imposed a 
burden and therefore was regulatory in a sense, and some taxes are 
imposed with an incidental regulatory motive in mind. In this con- 
nection the Court said: 

Taxes are occasionally imposed in the discretion of the legis- 
lature on proper subjects with the primary motive of obtaining 
revenue from them by making their continuance onerous. They 
do not lose their character as taxes because of the incidental mo- 
tive. But there comes a time in the extension of the penalizing 
features of the so-called tax when it loses its character as such 
and becomes a mere penalty with the characteristics of regula- 
tion and punishment. 


It seems clear that when a tax is obviously destructive of the object 
of the tax, that revenue from the tax is thereby rendered impossible 
and that the tax in reality is not a tax but a penalty. Thus in the 
Child Labor case the Court said of the Act there involved: 

Its prohibitory and regulatory effect and purpose are palpable. 


All others can see and understand this. How can we properly 
shut our minds to it. 


In the McCray case all others could see that the tax was destructive 
of business and trade in artificially colored oleomargarine, yet there 
the Court chose to shut its mind to this obvious result. Similarly in 
the case of Magnano v. Hamilton it was obvious that the tax of 15¢ 
per pound on all butter substitutes in the State of Washington was 
destructive of this business in that State, yet here again the Court 
chose to ignore the result, which was clear from the facts before the 
Court and in effect conceded to be so by the Court. That is, in the 
case of Magnano v. Hamilton the Supreme Court followed its 30- 
year-old decision in the McCray case and ignored the decision of 
Chief Justice Taft in the Child Labor case, which was overruling in 
effect. 


42 Only one year prior to this McCray case, in the case of Helwig v. U. S., 
188 U. S. 605, 23 Sup. Ct. 427, 47 L. ed. 614 (1903), the Supreme Court held 
an alleged customs duty unconstitutional on the ground that in view of its 
excessive character it, in reality, was a penalty. 

48 Mountain Timber Co. v. Wash., 243 U. S. 219, 37 Sup. Ct. 260, 61 L. ed. 
685, (1917); Collins v. N. H., supra note 7. 
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The present-day weakness of the McCray case can be further dem- 
onstrated by a comparison with the recent case of United States v. 
Constantine,** which was decided subsequent to the principal case. 
This case involved a federal law imposing a tax of $1,000 on liquor 
dealers conducting their business contrary to state law. The tax on 
liquor dealers operating under state law was only $25. The court held 
the $1,000 tax was a penalty and not a tax since the amount of the tax 
was grossly disproportionate to the normal tax and also was imposed 
for violations of state law. In referring to the tax the Court said: 


If an exaction by the United States is in reality a penalty it 
cannot be converted into a tax by so naming it, and the court 
must characterize it according to its operation regardless of 
name. 


In the McCray case it seems equally clear that the exaction of 10¢ per 
pound on artificially colored oleomargarine as compared to only %4¢ 
on uncolored is also a penalty. In both cases the tax was 40 times 
the normal rate. 


In view of the above discussion of the Child Labor case and other 
recent cases, the McCray case in effect has been overruled. At least 
where it is obvious that the purported tax in reality is not a tax but 
a penalty the courts will recognize that labeling the act a tax measure 
is only a subterfuge. Clearly, where a tax is so excessive as to be 
destructive of the subject matter of the tax, no revenue is possible 
and it is a misnomer to label the act as a revenue or tax measure. If 
then a state tax is really a penalty it may be sustained only as an in- 
direct exercise of the state’s police power for the protection of the 
public health, safety or morals. As already noted, however, in view 
of the federal pure food laws, the federal and state control of fair 
trade practices and the present-day respectability of oleomargarine, 
the absolute prohibition of this wholesome food would be an arbitrary 
and unreasonable exercise of the state’s police power and therefore 
would be a violation of the due process clause of the Fourteenth 
Amendment. Consequently the destructive taxation of oleomargarine 
by the State of Washington also violated the due process clause. 


The majority of the state constitutions contain provisions similar 
to the due process clause of the FEDERAL CoNsTITUTION. In contrast 
with the attitude of the United States Supreme Court in the principal 
case, however, the liberal attitude of the state courts in granting relief 
from prohibitive taxation is enlightening. State courts have not hesi- 
tated to consider the amount of the tax in order to determine whether 


44 296 U. S. 287, 57 Sup. Ct. 223, 80 L. ed. 233 (1935). 
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or not, in reality, some forbidden federal or state power was being 
exercised.*® 


CONCLUSION 


Excessive taxation of oleomargarine is socially undesirable in that 
it deprives the poorer class of consumers of a wholesome food. Such 
taxation is also economically unsound in that it results in a state 
trade barrier in favor of the domestic dairy industry. Yet in view 
of the interpretation given the commerce clause of the FEDERAL CoN- 
STITUTION by the Supreme Court, such taxation does not violate this 
limitation on the state taxing power. Also in view of the very limited 
interpretation given the equal protection clause of the Fourteenth 
Amendment, the separate classification of oleomargarine and butter 
for tax purposes is constitutional. On the other hand, if the taxation 
of oleomargarine is obviously destructive, the tax in reality is not a 
tax but is a penalty against trade in this product. Since the prohibi- 
tion of this wholesome food is not warranted for the protection of the 
public health, morals or safety, such taxation violates the due process 
of the Fourteenth Amendment. The tax statute of the State of 
Washington, before the court in the case of Magnano Co. v. Hamil- 
ton, was in reality a penalty and therefore deprived the state oleo- 
margarine industry of its property without due process of law. 


45 Glenn v. Field Packing Co., supra note 7; City of Duluth v. Rosenblum, 


180 Minn. 352, 230 N. W. 830 (1930); State v. Osborne, 171 Iowa 678, 154 


N. W. 294 (1915); Fiscal Ct. v. F. and A. Cox Co., 132 Ky. 738, 117 S. W. 
296 (1909). 





TRADE BARRIERS IN THE LOCAL SPHERE 
SAMUEL M. FARHA 


During the past eight years Mr. John Q. Public, Main Street, 
America, has been living in and a part of a tremendous reform move- 
ment which it seems gained its momentum from an apparently spon- 
taneous upsurge from the breasts of the people of the country. Almost 
everything which had been established for a number of years was due 
for a change—even mental processes. 


In this short span of years the American people have seen the ex- 
tension of the arms of the Federal government into activities hitherto 
unknown in their history. At the same time they have noticed, some 
with fear and some with favor, the decline in power and prestige of 
the individual states due to the broadening of the field for federal 
action. All have become more or less social conscious. They worry 
about the submerged two-thirds, unemployment, old age pensions, 
social security, W. P. A., slum clearance, cheap power, housing, art, 
music and theater projects and numberless other items. 


In many of these programs the state and municipalities cooperate 
with the Federal government therefore, they must raise additional 
revenue—by taxation or borrowing. In their thorough search for 
additional sources of revenue, states and municipalities have levied 
various sorts of taxes upon the dealers and products which constitute 
a part of the general business structure of the unit, city or state. 

In many instances such taxes tend to injure local interests indi- 
rectly, and out-of-city and out-of-state interests directly, to such an 
extent that it is deemed by many that the “means defeats the end.” 
In other words, the political unit indulging in such activities would 
be better off in the long run even in dollars and cents without such 
levies than they are with such levies. 


Decline in business activity during the past few years due to many 
reasons—unemployment and decline in purchasing power as a conse- 
quence, loss of foreign markets, greater productive power with less 
man power, etc., has further accentuated the problems confronting 
the administrators of government. 

Competition has become keener because of the frenzied search for 
business in order to keep each concern out of the “red.” Lower 
prices, high pressure advertising and displays, snappy service, sani- 
tary and glistening stores, mass buying to obtain price advantages, 
improved transportation, pooling of funds in order to establish more 
merchandising outlets to permit buying in larger quantities, and many 

[ 853 ] 
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other business practices conducive to better meeting competition and 
catching the fancy of “Mr. and Mrs. Consumer” are the order of the 
day. 

With this “streamlined” or “mechanized” method of doing busi- 
ness, thousands of local dealers couldn’t or wouldn’t compete. Con- 
sequently, their places of business became graveyards for goods rather 
than fairly busy merchandise marts. Instead of setting their own 
houses in order in keeping with the times, many local dealers decided 
to continue the good old American tradition of writing to their Con- 
gressmen and harassing their state legislatures or city councils. As 
a consequence, the nation at large finds itself blessed with hundreds 
of unwanted children in the form of chain store taxes, port of entry 
laws, sales taxes, use taxes, and inspection and quarantine laws, truck 
and transport laws, oleo taxes, liquor and labor laws. 


PROTECTIONISM BY CITIES 


In many cities, widespread campaigns with much publicity and 
breast-beating have been waged to persuade the local consumers to 
preserve and maintain their city by buying only locally produced 
goods from local merchants. 

Suppose every city in the country adopted and by high pressure 
campaigning, enforced such a policy—America would be turned into 
one huge conglomeration of thousands of city states with feuds exist- 
ing between the business elements of each city harking back to the 
“guild era” of the European middle ages. The American founding 
fathers dreamed of America as being one indissolubly unified nation 
with a trade market extending throughout the land which was sus- 
ceptible to exploitation by any American. The power of the Federal! 
government through the commerce clause and equal privileges and 
immunities clause was to insure this unity and this bountiful market. 
Alexander Hamilton foresaw the danger of the erection of trade bar- 
riers between the states and specifically stated that unless the Con- 
STITUTION be adopted this eventuality would occur which would seri- 
ously jeopardize the welfare of the nation.’ 

Under the guise of regulation to protect the public health, morals 
and security of its inhabitants, cities throughout the land have by 
such regulation perverted the dream of the authors of the Constitu- 
TION. The coast to coast market is being reduced to atoms by the 
protectionist and provincial trade policies adopted and enforced by 
municipalities.” 

1 The Federalist, No. VII. 

2J. M. George, Executive Secretary of National Association of Direct 


Selling Companies, in a statement dated March 20, 1940, said: “Commodity 
registration laws enforced by the various states and ‘nuisance’ ordinances im- 
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Is THERE JUSTIFICATION FOR LocaL PROTECTIONISM? 


There is to be considered, of course, as a balance to the contention 
that such local laws are detrimental and restrain trade, the position 
of the local dealer. The local independent merchant as a general rule 
is a member of that group of our society heretofore known as the 
“solid middle class.” In recent years, sociologists, economists and 
politicians have said that this group has been rapidly disintegrating 
and that its maintenance was essential to our democratic form of gov- 
ernment. It is believed that there is merit in this assertion and that 
reasonable measures and steps should be taken to prevent the oblitera- 
tion from our social structure of this tremendously important ele- 
ment. If the abolition of these local laws would mean the destruction 
of the local merchant we must determine whether or not the result 
attained would be worth the price. If such restrictions would not 
mean the ruin of the local dealer they should by all means be lifted 
in order that the consumer’s dollar can go as far as possible and in 
such manner add dollars to the purchasing power of the nation. 

These local laws are in effect a subsidy to the local dealers and are 
therefore to be decried. With practically everything in the nation 
subsidized, however, the industrialists by our federal tariff walls; 
the farmer by the soil conservation plan, crop control program and 
parity payments; exporters by loans to many foreign countries, some 
of which are in default and such debts probably passed on to the 
American taxpayer; airlines and steamship companies by mail con- 
tracts; how can one subsidized group say to another: “You shouldn’t 
be subsidized—it’s bad—leads to destruction of our national economy”’ 
and ad infinitum? 

While it is arguable that local protection measures are unsound 
there is, however, some basis for supporting certain types of local 
laws which may have an incidental barrier effect but which are re- 
quired by a proper exercise of local power to protect the local inter- 
ests and equalize conditions. 

There is a real justification for a different fee for a nonresident 
if the higher fee charged him represents the higher cost of investigat- 
ing his reputation, his wares, or some other service performed in 


proved by municipalities to prevent distribution of goods through personal 
solicitation of salespersons direct to consumers establish trade barriers to trade 
inimical to the best interests of the general welfare and national economy. 

“Effect of such legislation, both state and local, is to reduce manufacture, 
trade and business by obstructing the free channels of competition; interfere 
with established business and prevent the procurement of new business; increase 
unemployment at the same time increasing the cost of merchandise to con- 
sumers, and foster retaliatory action. 

“In marketing and distribution there must be firmly reéstablished the eco- 
nomic truth that the service of (and) supply of merchandise is only a means 
to an end and that the consumer is the first consideration.” 





856 THE GEORGE WASHINGTON LAW REVIEW 


regulating his business in the protection of the public not performed 
or not so burdensome in the case of a resident. 

The itinerant nonresident dealers are many times in a position to 
sell merchandise at a lower price than the local dealer because they 
rent no costly buildings; they don’t advertise constantly in the local 
newspapers; they maintain no family in the community and are sel- 
dom in the community when drives are staged for various charities, 
civic organizations and improvements. The permanent local dealer 
must bear all or most of these costs. Consequently, it is evident that 
such itinerant nonresident dealers should be subjected to a reason- 
able fee which will tend to place the local merchant in a position tc 
successfully compete with them and, at the same time, will reim- 
burse the municipality for its expense in providing them the con- 
veniences of which they make use. In addition to these considera- 
tions, the local dealer being a permanent resident of the community, 
“ploughs back” into the community almost all of the profits derived 
from his business. He employs many of the consumers who would 
save by buying from the nonresident dealer. Chain stores and itiner- 
ant dealers come into a city after it has been established and built 
up to a good size. “Are they going to be permitted to come in and 
take the milk after the local dealer has fed and cared for the cow 
until it begins to give milk?” 


Nonresident and itinerant dealers might be required to pay more 
than the local dealer for a license to do business in a community. 
Such difference can be further justified on the ground that the estab- 
lishment and maintenance of the local market is of value to dealers 
who do not create but take advantage of the local market after others 
have created it. 


A state may charge a reasonable fee for the use of its highways,’ 
police protection and the privilege of doing business therein. It seems 
that the cities should be entitled to make the same charge proportion- 
ate to their area and markets. 


Such local ordinances should be drawn with a view toward the 
equitable balancing of these variant considerations and not for the 
purpose of excluding such nonresident and itinerant dealers. The 
determination and establishment of such balance will be difficult but 
a good try is better than no attempt at all. An honest study should 
be made of the local situation and those restrictions which are reason- 
able, fair, and which are essential to the sustenance of the local dealer 
should be maintained. In the conduct of such study it should be 


as — v. Maryland, 235 U. S. 610, 35 Sup. Ct. 140, 59 L. ed. 385, 
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constantly borne in mind that the effect on the nation as a whole 
from every angle, financial, social and political is to be considered. 


MunIcIPAL POWERS 


Municipalities derive their power to enact ordinances and regula- 
tions from the state legislature and state constitution, and such power 
may be expressed or implied. Limitations in the Federal Constitu- 
TION on the states are ipso facto limitations upon the municipalities 
since the latter derive their power from the state and “a stream can- 
not rise higher than its source.” For this reason a city may not 
enact an ordinance which discriminates against interstate commerce‘ 
nor can city ordinances be passed which have the effect of impair- 
ing contract obligations.® 

Unless the state constitution forbids, the state may, through its 
legislature, provide for imposing a charge upon any and all trades, 
occupations, vocations, avocations, and professions, and such power 
may be delegated to its municipal corporations, to be exercised either 
as a police regulation or for the purpose of raising revenue. Power 
to tax and license as a means of raising revenue must be expressly 
conferred or must arise by necessary implication. Grants of this na- 
ture are strictly construed against the exercise of the power and in 
favor of the public, especially where the sole purpose of the ordinance 
is to raise revenue.’ 

There are three methods by which a municipality may protect and 
preserve the safety, health, morals and general welfare of its inhabi- 
tants: 1. Regulations and control under the general police powers ; 
2. License fees under the police powers; 3. Power of taxation for 
revenue purposes. 

For purposes of illustration, a municipality may enact an ordinance 
closing all liquor stores within a block of schoolhouses and churches, 
on the ground that the health and morals of its residents would be 
jeopardized if such stores were allowed to operate in such proximity 
to such institutions. This ordinance represents an exercise of mu- 
nicipal police power.® 

Under the power to license, a municipality may enact an ordinance 
requiring certain classes of dealers and artisans to obtain a license 
from the city before they could do business or follow their trade with- 


4 Robbins v. Shelby County Taxing District, 120 U. S. 489, 7 Sup. Ct. 592, 
30 L. ed. 694 (1887). 

5 Van Hoffman v. Quincy, 4 Wall. 535, 18 L. ed. 403 (U. S. 1866). 

6 3 McQuILLan, MuNIcIPAL Corporations, (2d ed.) 1086. 

7 Ibid. § 1087. 


8 Ibid. § 938; also Lawton v. Steele, 152 U. S. 133, 14 Sup. Ct. 499, 38 
L. ed. 385 (1894). 





858 THE GEORGE WASHINGTON LAW REVIEW 


in the confines of the city. This ordinance would be justified on the 
ground that police regulation of the occupations is needed to protect 
the inhabitants of the community from fraud and to preserve the 
public health. The limitation on such ordinances is that the fee 
charged for the issuance of such a license must be assessed for the 
purpose of defraying the cost of regulation and not to raise revenue 
as such. 

Under the power to tax, the municipality, pursuant to express au 
thority, can enact an ordinance requiring all persons in business in 
the city to pay an occupation tax. This ordinance is based on the 
power of the city to apportion the common financial burdens of the 
city for the purpose of raising funds with which to operate and main- 
tain the city.*° It also involves the power to adopt reasonable classi- 
fications of subject matter for the assessment of the tax. 

Of course, the exercise of these municipal powers is subject to cer- 
tain tests and limitations. One of the tests is as to the reasonableness 
of the ordinance; another is whether or not the enactment is undulv 
discriminatory; and finally, whether or not the regulation operates 
extra-territorially to such an extent as to render it invalid. 


REASONABLENESS 


If a local law is adopted pursuant to a power expressly given by 
the state legislature or state constitution, courts will not undertake 
to pass upon its reasonableness. In this sphere unreasonable trade 
barriers are free from judicial control. If, however, the ordinance 
is adopted under an implied power or represents a choice of means 
for executing an express power, then the question of reasonableness 
is a problem for judicial determination." In the latter situation the 
court is able to go behind the ordinance and actually adjudge from 
a study of the factual situation, whether or not the enactment in its 
operation is unreasonable in that it creates unduly harmful trade 
barriers or exacts such oppressive fees or requires such harsh and 
unreasonable performances on the part of those concerned that it ex- 
cludes them from the sphere of local commercial activity. In this 
situation the courts may do a great deal in the prevention of trade 
barriers. 

A reasonable license fee pursuant to an exercise of police power 
should be designed to cover the expense of issuing it and service 
of officers and other expenses directly or indirectly imposed. If the 
sum to be extracted for the license is substantially greater than the 


® Supra note 6, §§ 938 and 1091. 


10 Tbid. § 1091; see Provo City v. Provo Meat and Packing Co., 49 Utah 
528, 165 Pac. 477 (1917). 


11 [bid. § 350-3; (1940) 16 Inv. Law J. 2, 221; infra note 48. 
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actual cost of regulation the ordinance is apt to be stricken down 
by the courts. In City of Mankato v. Fowler’ the charter of the 
city did not authorize the city council to require a license fee of 
auctioneers for the purposes of revenue, but only as a police regula- 
tion, and the court there held a license fee of $300 unreasonable as 
a police regulation. In Commonwealth v. Rosenveig** a license fee 
of $500 on junk auto dealers was held unreasonable and declared 
invalid. The court said that such a charge amounted to a tax rather 
than a sum compensatory for the expense of regulation. In declaring 
the ordinance invalid the court suggested that it might be amended 
to require a fee of only $250, which figure it believed not to be un- 
reasonable.** 

In Hartman v. City of Louisville** it was held that a court cannot 
substitute its judgment of fairness for that of the city council, and 
can only determine whether a license is confiscatory or prohibitive. 

The judicial view is that much should be left to the discretion of 
the municipal authorities. Where under clear charter power, the 
tax is imposed for revenue alone, or for police regulation and revenue, 
the amount is usually a matter to be determined by the city council 
unless it is confiscatory or a practical prohibition of a lawful occupa- 
tion.** The unreasonableness of ordinances imposing license taxes 
under the power to regulate must clearly be established and the 
exactions must be obviously and largely beyond what is needed for 
the purpose intended, before such legislation will be declared void.*" 


DISCRIMINATION 


Relating more directly to the operation of a local law as a trade 
barrier is the second test, whether or not the ordinance is discrimina- 
tory. Discrimination may be broken down into two classifications: 
1. Discrimination against interstate commerce; 2. Discrimination 
against nonresident dealers. 


1. Discrimination Against Interstate Commerce.—Prior to Wiloil 
Corporation v. Pennsylvania** and Henneford v. Silas Mason Co.,** 


12 32 Minn. 364, 20 N. W. 361 (1884). 

18 88 PitrspurG LEGAL JouRNAL 207. 

14 For other cases on “Reasonableness” see City of Miami Beach et al. v. 
Texas Co., 141 Fla. 616, 194 So. 368 (1940) ; Harmon et al. v. City of Peoria, 
373 Ill. 594, 27 N. E. (2d) 525 (1940); Town of Milton v. Donnelly, 28 N. E. 
(2d) 438 (Mass. 1940); Keaton v. Oklahoma City et al., 102 P (2d) 938 
(Okla. 1940), cert. den., 61 Sup. Ct. 75, 85 L. ed. 77 (1940); Fleming et al. 
v. Houston Lighting & Power Co., 138 S. W. (2d) 520 (Texas 1940). 

15 282 Ky. 487, 138 S. W. (2d) 948 (1940). 

16 Cooper v. D. C., 11 D. C. (MacAr. & M.) 250, (App. D. C. 1880); Mc- 
Cray v. U. S., 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1904). 

17 Supra note 6, § 1103. 

18 204 U. S. 169, 55 Sup. Ct. 358, 79 L. ed. 838 (1935). 

19 300 U. S. 577, 57 Sup. Ct. 524, 81 L. ed. 814 (1937). 
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no tenet arising out of the commerce clause seemed more firmly 
established than the doctrine that no state may tax an “interstate 
sale” (term used to signify a sale negotiated prior to interstate trans- 
portation of the goods into the buyer’s state for delivery) .?° 

The decision of the Supreme Court in the case of Robbins v. Shelby 
County Taxing District** was largely responsible for the development 
of this doctrine. In that case a license tax of a fixed amount was 
imposed upon the occupation of soliciting orders (drummers) for 
subsequent delivery and was held invalid because the solicitors taxed 
were agents for extrastate merchants who would later fill the orders 
by interstate transportation. The court said that interstate commerce 
could not be taxed at all, even though the same amount of tax should 
be laid on domestic commerce. The negotiation of sales of goods 
which are in another state, for the purpose of later shipping them 
into the state in which the negotiation is made, is interstate commerce. 
The court was of opinion that such levies would have a depressing 
effect upon the development of markets because an extrastate dealer 
would be hesitant in paying a flat tax when he had no assurance that 
the market sought to be exploited would bear the load. The fact 
that each county and city could impose the tax if they so desired, also 
presents a danger of discrimination in favor of local dealers in intra- 
state commerce and could be used to prevent any such trade at all.** 


In the now famous New York City sales tax case, McGoldrick v. 
Berwind-White Coal Mining Co.** the Supreme Court recently up- 
held a sales tax levied by the city of New York of 2% on every sale, 
for consumption, of tangible personal property in the city, in any 
manner or by any means whatsoever—the tax to be measured by the 
sales. The Coal Company was a Pennsylvania corporation mining 
coal in Pennsylvania but having a sales office in New York City and 
selling through this office direct to buyers’ plants and steamship com- 
panies. The city sought to collect the sales tax on such direct sales 
and was upheld by this decision. 

The court stated™ that the rule enunciated in Robbins v. Shelby 
County Taxing District has been narrowly limited to fixed-sum li- 
cense taxes imposed on the business of soliciting orders for the pur- 
chase of goods to be shipped in interstate commerce. Fixed-sum 
license fees, regardless of the amount, for the privilege of carrying 


on ener. The Sales Tax in Interstate Commerce (1939) 52 Harv. L. 
Ev. 617. 


21 Supra note 4. 

22 Supra note 20. 

23 309 U. S. 33, 60 Sup. Ct. 388, 84 L. ed. 565 (1940). 
24 Supra note 23 at 57. 
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on the commerce, have been thought likely to be used to discriminate 
against interstate commerce.”® 

Privilege taxes requiring a percentage of the gross receipts from 
interstate transportation or from other activities in carrying on the 
movement of that commerce, which if sustained could be imposed 
wherever the interstate activity occurs, have been struck down for 
fear they would place interstate commerce at a competitive disad- 
vantage.”® 

In the Berwind-White case the court said*’ that it must balance 
protection of the commerce clause from discriminatory state action 
against state taxing power under which interstate commerce must 
bear a fair share of the tax burdens. In declaring the sales tax valid 
the court said that it (the tax) does not aim at or discriminate agains 
interstate commerce because it is laid on every purchaser of goods 
for consumption within the state, regardless of whether they hav 
been transported in interstate commerce. The only relation inter- 
state commerce has to the goods in question is that they were shippec 
there in interstate commerce. If that consideration were sufficient 
to invalidate the tax then it would hardly be possible to levy a sales 
tax on any goods in New York City because most goods in stores 
are brought in via interstate commerce—citrus fruits from Florida 
Texas and California, meat, butter and lard from the midwest, etc. 

This revolutionary case seems to have more definitely defined the 
limits of state taxing power on extrastate goods. A state tax (or 
local tax) aimed at or discriminating against interstate commerce or 
imposing a levy for the privilege of doing it, or taxing interstat: 
transportation or communications or their gross earnings, or levy an 
exaction on merchandise in the course of its interstate journey will 
be invalidated. 

Sales taxes imposed upon the same interstate sale by both the 
buyer’s state and the seller’s state would result in “cumulative bur- 
dens” warned against in Western Live Stock v. Bureau of Revenue.** 
In such case discrimination against interstate commerce would natu- 
rally result because intrastate commerce would be subjected to only 
one sales tax levy and interstate commerce would be at a competitive 
disadvantage.”® The opinions of the court in Adams Mfg. Co. v. 


25 McCall v. California, 136 U. S. 104, 10 Sup. Ct. 881, 34 L. ed. 391 (1890) ; 
Crutcher v. Kentucky, 141 U. S. 47, 11 Sup. Ct. 851, 35 L. ed. 649 (1891) ; 
Barrett, etc., v. City of New York, 232 U. S. 14, 34 Sup. Ct. 203, 58 L. ed. 
483 (1914); Texas Transport etc. Co. v. City of New Orleans, 264 U. S. 150, 
44 Sup. Ct. 242, 68 L. ed. 611 (1924). 

26 Ibid. 

27 Supra note 23. 

28 303 U. S. 250, 58 Sup. Ct. 546, 82 L. ed. 823 (1938). 

29 Supra note 19; also supra note 20. 





ee Se ae 


862 THE GEORGE WASHINGTON LAW REVIEW 


Storen,®° and Gwin, White and Prince, Inc. v. Henneford,™ and in 
the Western Live Stock case hint that a tax imposed by the seller’s 
state upon gross receipts from interstate sales must be held invalid 
because a similar tax could be imposed upon the same sale.*? 

The consensus of the authorities with regard to state and municipal 
tax and license laws seems to be that laws not aimed at or discrimi- 
nating against interstate commerce are valid.** A tax may be levied 
on net income wholly derived from interstate commerce.** Non- 
discriminatory taxation of the instrumentalities of interstate com- 
merce is not prohibited.** The like taxation of property shipped 
interstate, before its movement begins,** or after it ends,*" is not a 
forbidden regulation. An excise for the warehousing of merchandise 
preparatory to its interstate shipment or upon its use,®** or withdrawal 
for use,®® by the consignee after the interstate journey has ended is 
not precluded. Nor is taxation of a local business or occupation 
which is separate and distinct from the transportation or intercourse 
which is interstate commerce, forbidden merely because in the ordi- 
nary course such transportation or intercourse is induced or occa- 
sioned by such business, or is prerequisite to it.*° 

2. Discrimination Against Nonresident Dealers—In Board of Tax 
Comaissioners v. Jackson** the Supreme Court held that if dis- 
crimination resulting from a statute is interstate, the commerce clause 
is applied and invalidates such statute. If it is intrastate, the court 
will not invalidate the tax for the fact that it “discriminates in favor 
of a certain class does not make it arbitrary if the discrimination is 
founded upon a reasonable distinction. .. . A very wide discretion 
must be conceded to the legislative power of the state in the classifica- 
tion of trades, businesses, or occupations which may be subjected to 
special forms of regulations or taxation through an excise or license 
tax. If the selection or classification is neither capricious nor arbi- 
trary and rests upon some reasonable consideration of difference or 


80 304 U. S. 307, 58 Sup. Ct. 913, 82 L. ed. 1365 (1938). 

31 305 U. S. 434, 59 Sup. Ct. 325, 83 L. ed. 272 (1939). 

32 Supra note 20, 

338 Supra note 23. 

84U. S. Glue Co. v. Town of Oak Creek, 247 U. S. 321, 38 Sup. Ct. 499, 
62 L. ed. 1135 (1918); Underwood Typewriter Co. v. Chamberlain, etc., 254 
U. S. 113, 41 Sup. Ct. 45, 65 L. ed. 165 (1920). 

85 Adams Express Co. v. Ohio State Auditor, 165 U. S. 194, 17 Sup. Ct. 
604, 41 L. ed. 683 (1897); Wells Fargo & Co. v. Nevada, 248 U. S. 165, 39 
Sup. Ct. 62, 63 L. ed. 190 (1918). 

86 Coe v. Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. ed. 681, 684 (1886). 

87 Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. 1091, 29 L. ed. 257 (1885). 

88 Federal Compress, etc., Co. v. McLean, 291 U. S. 17, 54 Sup. Ct. 267, 
78 L. ed. 622 (1934). 

89 Eastern Air Transport, Inc., v. S. C. Tax Commission, 285 U. S. 147, 
52 Sup. Ct. 340, 76 L. ed. 673 (1932). 

40 Supra note 28. 

41 283 U. S. 527, 51 Sup. Ct. 540, 75 L. ed. 1248 (1931). 
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policy, there is no denial of the equal protection of the law.” ** In 
view of the holding in this case, municipalities in the exaction of 
license fees are subject to restrictions designed to protect the non- 
resident dealers from undue discrimination. 

A municipal ordinance seeking to levy a higher tax upon the busi- 
ness of a nonresident than it levies upon a similar business carried 
on by a resident of the municipality will be held void, unless the 
difference is justified by a reasonable distinction between the non- 
resident’s business and that of the resident or on the ground that 
the difference is to cover the cost of investigating the reputation of 
the nonresident, his wares or some other service rendered. 

In order to circumvent this rule, municipalities have tried various 
ways to attain their objective, 7. e., the protection of the local dealer, 
without coming in conflict with the “no-discrimination” rule. They 
have attempted classification based upon the location of the taxpay- 
er’s place of business, taxing those having their place of business 
outside the city and exempting those whose place of business is in 
the city. The Supreme Court has held such ordinances unconstitu- 
tional.** Although classifications based on the location of the place 
of business have been held bad, classifications based on the method 
of doing business have been held valid.** Thus, a license tax on all 
peddlers except residents is clearly an invalid discrimination under 
the equal protection clause of the Fourteenth Amendment. A license 
tax on all peddlers excepting established merchants, if interpreted 
to permit established merchants to peddle, must fall for the same 
reasons. But if it is interpreted as a classification of two methods 
of doing business, it is a reasonable classification although it may 
create a geographical discrimination and barrier. This result is ex- 
plained on the ground that the discrimination does not relate to per- 
sons in the same class but only between classes.*® 

Exemption of farm produce or farmers peddling their own, is com- 
mon in the license tax statutes. The majority view is that such 
statutes are unconstitutional because it is believed they violate the 
equal protection clause of the Fourteenth Amendment. Where the 
minority rule prevails, modern transportation facilities make these 
statutes effective trade barriers against transportation of produce from 
other states.*® Discriminatory enforcement of these local laws causes 


42 (1940) 16 Inv. Law J. 2, 249. 
48 Chalker v. Birmingham & N. W. Ry. Co., 249 U. S. 522, 39 Sup. Ct. 366, 
63 L. ed. 748 (1919). 

44 Ex Parte Haskell, 112 Calif. 412, 44 Pac. 725 (1896); see Singer Sewing 
wa Co. v. Brickell, etc., 233 U. S. 304, 34 Sup. Ct. 493, 58 L. ed. 974 

45 Supra note 42. 

46 Supra note 42 at 250-1. 
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most trade barriers, primarily, for the reason that the people involved 
are often too poor to bear the expense of litigation. 

The most famous method of excluding nonresident dealers is the 
“Green River Ordinance.” In Town of Green River v. Bunger * 
the Supreme Court declared that soliciting, peddling, etc., from house 
to house without invitation from the occupants, was a nuisance and 
that the ordinance prohibiting such nuisance was valid. This case is 
the “father” of the widely popular “Green River Ordinances,” which 
have been put to such extensive use throughout the nation. (From 
1935 to 1939 over 400 cities adopted ordinances prohibiting door-to- 
door soliciting and selling unless the householder has invited it.) 
This ordinance effectively hinders peddlers and solicitors to such an 
extent that those in such business have been forced in many instances 
to discontinue operations. 

Several courts considered ordinances of the Green River type dur- 
ing 1940 and as a result of such consideration the widespread use of 
this method of restriction seems to be destined for a material decline. 
The Supreme Court of Oklahoma, in City of McAlester v. Grand 
Union Tea Co.,** held that a public nuisance is punishable by a city 
in the exercise of its police power but a private nuisance is not so 
punishable. The act of soliciting orders for sale of goods at private 
residences without the consent of owners or occupants is not a “pub- 
lic nuisance” and hence it could not be punished as a misdemeanor 
under city ordinances since cities are not empowered under the gen- 
eral police power or specific grant of authority to declare that to be 
a public nuisance which is not so per se as measured by common 
law or statute of the state.*® 

Similar results were reached in Georgia in the case of DeBerry v. 
City of LaGrange, and in Nebraska in the case of Jewel Tea Co. v. 
City of Geneva.*' These states have joined Florida, South Carolina, 
Virginia, and Maryland in denying the validity of such ordinances. 

Other diverse methods of exclusion practiced by municipalities are: 
1. Requiring a license if the principal office is not in the city; 2. A 
fee for each truck, agency or branch store; 3. Requiring that non- 
residents put up a deposit sufficient to cover the cost of inspecting 
the principal place of business. 

Some cities have various ordinances which give preferences to local 
laborers, farmers, and products in the expenditures of government 


U. S. 688, 57 Sup. Ct. 752, 81 L. ed. 889 
48 186 Okla. 487, 98 P. (2d) 924 (1940). 
49 Supra note 6, §§ 350-3. 
50 62 Ga. App. 74, 8 S. E. (2d) 146 (1940). 
51 Jewel Tea Co. v. City of Geneva, 137 Neb. 768, 291 N. W. 664, (1940). 


47 300 U. S. 638, 57 Sup. Ct. 510, 81 oie 5 (1937) ; rehearing den. 300 
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funds. Preference laws for local labor have been enacted by about 
two-thirds of the states and many cities. Such laws may require 
residence or citizenship, bar aliens, or may contain mere directory 
preferences. Such laws have been held constitutional®* as an exer- 
cise of the government’s proprietary powers. The states are not 
limited by the clauses of the federal ConsTITUTION relating to inter- 
state commerce,** privileges and immunities,** due process,®* or equal 
protection,®® in the conduct of the business of government.** The 
notion underlying these cases is that the state is the sole proprietor 
of its own public works and governmental undertakings.** 

It is believed that the power of municipalities to protect and pre- 
serve the health, morals and safety of their inhabitants should be 
restricted to serve only those ends and not allow the utilization of 
the police powers for the purpose of impeding the flow of interstate 
or intrastate commerce, or to perpetuate a policy of economic pro- 
vincialism. 

EXTRATERRITORIAL OPERATION 


In the absence of a delegation of specific power, no municipality 
may exert its powers beyond its territorial limits. On the other hand, 
almost every exercise of local power is bound to have some incidental 
effect on persons or things temporarily or permanently outside the 
city. 

Some courts require a literal compliance with the “no extraterri- 
torial operation” rule while others allow an ordinance to stand if its 
extraterritorial operation is, in fact, reasonably incidental and the 
ordinance does not, by fact or intention, discriminate against non- 
residents. 

It would seem that the same principle should be applied in this 
situation as is applied in the case of a state statute and its effect on 
interstate commerce. In the Berwind-White case the court said it 
could not hold invalid a city sales tax merely because it affected and 
touched goods shipped in interstate commerce because if such a policy 
were followed it would be almost impossible to levy the tax on hardly 
anything in the stores of the city because almost all of it had at some 


52 McCready v. Va., 94 U. S. 371, 24 L. ed. 248 (1876) ; Geer v. Conn.,.161 
U. S. 519, 16 Sup. Ct. 600, 40 L. ed. 793 (1895); Patsone v. Pa., 232 U. S. 
138, 34 Sup. Ct. 281, 58 L. ed. 539 (1913). 

58 Td. 

54 Ibid. 

55 State v. Senatobia Blank Book & Stationery Co., 115 Miss. 254, 76 So. 
258 (1917). 

56 In Re Gemmill, 20 Idaho 732, 119 Pac. 298 (1911). 

57 Supra note 42 at 271. 

58 Supra note 42 at 165. 

595 Mun. Law J. March, 1940. 
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time or other been in interstate commerce. But if the tax is aimed 
at or discriminates against interstate commerce it will be invalid. 
This rule should apply to local ordinances which must, to be effective, 
operate to some extent extraterritorially. 


A ReMmepy For Injurious LocaL TRADE BARRIERS 


It is evident that there are local laws in existence which in their 
operation unduly tend to obstruct and impede the flow of commerce. 
The great problem, however, is: “How can such injurious laws be 
eliminated ?” 

In the past few years much attention and study has been devoted 
to the solution of this problem. The State, Agriculture, Justice and 
Labor Departments, U. S. Public Health Service, National Resources 
Planning Board, U. S. Marketing Laws Survey and the Interdepart- 
mental Committee on Trade Barriers have done research work on 
the trade barrier problem. They have also cooperated in conferences 
and meetings with the legislators, state executives and the general 
public. Although these efforts are highly commendable and very 
helpful, there has not been the sustained driving power toward the 
desired objective which is so essential to success. The activities of 
these groups have been of necessity spasmodic and thus seem to be 
subject to the same criticism made of the judicial process by Justices 
Frankfurter, Douglas and Black in their dissenting opinion in the 
McCarroll v. Dixie Greyhound Lines case:® “Judicial control of 
national commerce—unlike legislative regulation, must from inherent 
limitations of the judicial process, treat the subject by the hit or miss 
method of deciding local controversies upon evidence and informa- 
tion limited by the narrow rules of litigation. Spasmodic and un- 
related instances of litigation cannot afford an adequate basis for the 
creation of integrated national rules which alone can afford the full 
protection for interstate commerce intended by the ConsTITUTION.” 

In some instances the studies have been unrelated and each agency 
of government has undertaken its study because it happens to affect 
some phase of its present program. In other words, these studies are 
more or less spasmodic and sporadic and not as unified and consistent 
as might be. 

In order to remove this cancerous trade barrier growth within the 
body of the nation an operation is necessary. Sedatives may be ad- 
ministered which temporarily relieve, but for permanent cure the 
thing must be removed and not merely anesthetized for a short time. 
Work relief has merely been a solace to the unemployed. It has not 
cured the sickness which caused the unemployment. 


6 309 U. S. 176, 60 Sup. Ct. 504, 84 L. ed. 863 (1940). 
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The first step toward this necessary operation might be an enact- 
ment by Congress setting up a Division either in the Commerce or 
Agriculture Department which will function as a collection, enforce- 
ment and clearance agency with regard to domestic trade. It would 
concern itself with collection of data and study of federal, state and 
local legislation which in operation impedes the flow of both intra- 
state and interstate commerce. Attainment of the objective of the 
removal of trade laws creating trade barriers might be accomplished 
by denial of clearance to federal grants-in-aid and work projects to 
states or municipalities having undesirable trade laws. For example, 
at the present time in connection with the national defense program, 
the Federal government is improving old and constructing new air- 
ports throughout the nation in codperation with cities. The Federal 
Works Agency and the War Department are handling this work, and 
unless the War Department gives its clearance to the proposals of the 
municipalities affected the Federal Works Agency will not grant the 
project to that city. This same clearance principle could be applied 
in the case of unreasonable trade barriers. 

Suppose for instance, the Surplus Commodities Corporation sought 
to establish a stamp plan program in Shawnee, Oklahoma. Before 
the plan would be awarded Shawnee, the Surplus Commodities Cor- 
poration would notify the Division and the latter would study the 
local trade laws in Shawnee and if none of them created unreason- 
able trade barriers the Division would give Shawnee clearance. If 
Shawnee has an ordinance which creates a trade barrier it would not 
be given clearance for the stamp plan until the obnoxious ordinance 
is repealed. In consideration of the stamp plan program’s benefits 
the city could agree that pernicious local trade laws would not in the 
future be enacted. This would be a permanent cure. 

This method could be pursued in all Federal government dealings 
with cities—R. F. C. in the assistance of sorely pressed municipal 
financing; W. P. A.; War and Navy Department defense plants; 
Surplus Commodities Corporation stamp programs, and similar fed- 
eral activities. 

Many writers on this subject have suggested a general withholding 
of grants-in-aid, such as highway grants, old age pensions, education, 
and public health. This suggestion hardly seems desirable since it 
causes a great mass of people to suffer—people who are the least able 
to suffer. It is also too great a deprivation in view of the fact that 
the states denied participation in such benefits have contributed 
mightily to the common fund from which the grants-in-aid are taken. 

In the plan here proposed, a great bloc of the public is not injured. 
For example, the War Department desires to sponsor a defense in- 
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dustry in the State of Oklahoma. Let us assume that Oklahoma City, 
Tulsa and Shawnee are considered. Assume further that Oklahoma 
City and Tulsa have unreasonable trade laws and refuse to repeal 
them. Shawnee has reasonable trade laws and agrees not to pass un- 
reasonable trade laws in the future and Shawnee, therefore, is 
awarded the plant. In this case there has been no injury or depriva- 
tion of something which was before available. 


Congressional power to create the Division clearly exists. A ques- 
tion arises, however, as to the validity of a contract between the 
federal agency and a municipality. It is presumed at the outset that 
the state has granted authority to the municipality to enter into con- 
tractual agreements with a federal agency. Notwithstanding this 
presumption a state or municipality cannot bargain or contract away 
its governmental powers.** The question is whether or not this par- 
ticular type of contract constitutes such a bargaining or contracting 
away of governmental powers as to nullify the agreement. There is 
an area where bargaining between a city and individuals, corpora- 
tions or a federal agency may be carried on.*? The difficulty is in 
the delimitation of the prohibited bargaining and permissible bargain- 
ing area. 

The contract in the instant case between the federal agency and 
municipality will merely provide that in return for the federal grant- 
in-aid the city in return will agree to repeal all ordinances which 
create unreasonable trade barriers and will also agree not to reénact 
trade laws having the same effect. Under this contract the city is 
not bargaining away any sovereign power but agrees only to do that 
which it should not do, i. e., enact laws which impede unreasonably 
the flow of commerce. The city is to retain the right to reénact any 
repealed ordinance if conditions change to such an extent as to re- 
quire it for the reasonable protection of the public. If a law is 
enacted which unreasonably impedes trade the government may take 
steps to enjoin its operation, but before such injunction is granted 
by the court the government must undergo the burden of proving 
the unreasonableness of the ordinance. In that event a factual de- 
termination is obtained which permits the court to go behind the 
ordinance and weigh the practical effects of the law upon trade. As 
aforementioned, it is in the situations where courts do not go behind 
the ordinance that trade barriers usually are allowed to stand. This 
factual determination will also permit the weighing of all interests 


81 Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 
54 L. ed. 355 (1910). 

82S. C. Oppenheim, Unconstitutional Conditions & State Powers (1927) 26 
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involved and will tend toward a more equitable and healthy settle- 
ment of the problem. The local interest is balanced against the state 
and national interests in such cases. The law under consideration 
may have been enacted as a retaliatory measure against another city 
or a state which has discriminated against the defendant municipality. 
If that be the case it must be determined whether or not it would 
be fair to strip the defendant of its defense against this discriminatory 
action to which it is being subjected. 

It would seem that a judicial determination of the facts involved 
in each case would be a check against the unreasonable deprivation 
of municipal powers. If by virtue of superior economic power the 
Federal government seeks to denude a municipality of its legislative 
powers the courts should be quick to detect and check such desire. 
If, however, the Federal government is benefiting the municipality 
and no great hardship to the city is disclosed by scrutiny of the facts 
in the case, the contract should be upheld. 

If in a contractual agreement a city agrees to forfeit its right to 
enact certain trade laws or delegates any authority requiring the 
exercise of discretion the contract will be stricken down,® but if the 
municipality retains its right to legislate on the subject when circum- 
stances require and if it delegates no authority requiring the exercise 
of discretion it should follow that the contract will be upheld. The 
contract suggested in the plan here proposed seems to come within 
the latter category. 

In Krause v. Peoria Housing Authority™ the state legislature of 
Illinois had enacted a statute whereby the city of Peoria could ap- 
point an agent to contract for all the taxing bodies within the city. 
The city pursuant to this statute created the Peoria Housing Author- 
ity and appointed it as its agent to contract for the city taxing bodies. 
The Peoria Housing Authority then entered into a contract with the 
United States Housing Authority, the latter to give financial aid in 
the construction of a housing project conditioned upon the exemption 
of the project from all state and local taxation except for certain 
service charges. The contract was further conditioned upon the fur- 
nishing by the city to the project and its tenants, of the ordinary 
municipal services and facilities without cost or charge. 

This contractual agreement was upheld and the court took the 
view that while a city has no authority to bargain away its govern- 
mental powers to the national government it may voluntarily con- 
tract with an agency of the Federal government within authority 


63 Arkansas-Missouri Power Co. v. City of Kennett, Mo., 78 Fed. (2d) 
911 (C. C. A. 8th, 1935). 
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granted it by the state. In this case the city actually bargained away 
its power to tax the particular piece of property involved although 
the contract was made by the agent, Peoria Housing Authority. The 
officials of the city and their successors were also bound to furnish 
the municipal facilities to the tenants of the project without cost. 
A contract of this nature goes far beyond the limits established by 
the suggested contract to be adopted in the trade barrier clearance 
program. The taxing power of a municipality is not only vital but 
essential to the maintenance and welfare of the city and constitutes 
its main pillar of strength. It would seem from the Krause case 
that a contract which merely provides for a full “factual airing” of 
an ordinance to determine whether or not it unreasonably hampers 
trade should surely be upheld. 

In Massachusetts v. Mellon® the Federal government provided an 
annual appropriation to be apportioned among such of the states as 
would accept and comply with its provisions, for the purpose of co- 
Operating with them to reduce maternal and infant mortality and 
protect the health of mothers and infants. The State of Massa- 
chusetts asserted that these appropriations were for purposes not na- 
tional, but local to the states, and together with numerous similar 
appropriations constitute an effective means of inducing the states to 
yield a portion of their sovereign rights. Speaking for the Court in 
that case, Justice Sutherland said:®* “The powers of the state are 
not invaded, since the statute imposes no obligation but simply ex- 
tends an option which the state is free to accept or reject... . If 
Congress enacted it (the statute) with the ulterior purpose of tempt- 
ing the states to yield their sovereign rights, that purpose may be 
effectively frustrated by the simple expedient of not yielding.” ° 
This same thought might be applied to municipal and federal rela- 
tions. If the Federal government is seeking to induce a city to yield 
a portion of its sovereign rights, the municipality may refuse to enter 
into a contract with the Federal government and thereby frustrate 
such desire. 

It may be objected that this plan will require too much red tape. 
This procedure should not slow up any program if the agency directly 
involved in a federal-city-state project will immediately notify the 
Division. The Division can render its report before the original 
agency will have passed upon the necessary plans, investigation and 
preparation. 

The Division could render other valuable service along with its 

65 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923). 
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trade barrier clearance and prevention program. To illustrate, the 
oleomargarine tax and discriminatory milk inspection laws are passed 
to protect the dairy industry and local milk producers. Why? Be- 
cause the production of milk exceeds the demand (not the desire but 
the demand in the economic sense). The desire and need for milk 
in America far exceeds the supply. The southern cotton picker with 
three or four children does not earn enough to pay rent, clothing, 
grocery, dental, medical and milk bills. Consequently, defaults in 
rent regularly occur, clothing is cut to a bare minimum, a cheap and 
unbalanced diet is followed, dentistry and medical aid are practically 
out of his reach. Trade barriers in the milk and other industries 
tend to further aggravate this condition. Such trade barriers should 
be removed and Wisconsin milk should be exchanged for southern 
pecans, timber and cotton underwear. The Division could encourage 
the processes of free exchange. A great percentage of our population 
is suffering from malnutrition. Why? Not because there is a lack 
of food products nor because there is no desire for the proper food 
but because the people who are suffering lack the income to change 
their desires into effective demand! 

A desire plus purchasing power equals demand. The purchasing 
power of the nation must be increased and as previously pointed 
out, it can only be done by expansion of trade in the foreign and 
domestic sphere. The present international situation precludes the 
possibility of expanding foreign purchasing power to any appreciable 
extent. In the domestic sphere additional purchasing power may be 
created by removing trade barriers which tend to maintain artificial 
price levels by excluding out-of-city and out-of-state goods and by 
precluding the entry of nonresident dealers into the local trade areas. 

The suggested Division by constant study can locate these uneven 
spots in the national economy, such as outlined above, and provide the 
basis for action to reduce or eliminate maladjustment in distribution. 

The Congress, whose power is unquestioned in this connection, by 
establishing the Division, can remove many trade barriers and prevent 
their future erection. 

The judiciary by the adoption of a sympathetic and practical at- 
titude toward the trade barrier clearance program can make it more 
effective and permanent. 

By education of the populace and realization of the inimical effect 
of such trade barriers the necessity for such enforcement agencies may 
be eliminated. 





